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When charged with a DUI, the deck is stacked against you. Laws are 
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commentators talk about the “DUI exception to the U.S. Constitution.” In 
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those rights!
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4.   Do I have to go to jail?
5.   Will I lose my license?
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defended thousands of clients just like you who have 
been accused of DUI. In addition to his successful 
law practice, Kevin served as a police academy Legal 
Instructor for more than 11 years, has acted as a Special 
Prosecutor at the request of the Commonwealth’s 
Attorney, and has appeared on television as a DUI 
Legal Analyst. Kevin’s extraordinary and extensive 

education, training and experience in the complex and technical field of DUI 
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is intended to provide valuable information to people facing the nightmare 
of a Virginia DUI.  
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I N T R O D U C T I O N

IS ThIS BOOK FOR Me?

Yes. This book is for everyone. If you have been charged with a DUI/
DWI1, you need to read this book because it contains valuable infor-
mation about both the offense of DUI and the various stages of the 
legal process and it could make a very real difference in your life. But 
this book is not just for people who have been charged with DUI. 
This book is a must read for everyone because it contains informa-
tion that everyone who drives needs to know. Even if you don’t drink 
alcohol, a police officer might still suspect you of driving under the 
influence and decide to pull you over. In short, this book contains 
information that is potentially valuable to everyone, but if you have 
been arrested for driving under the influence—no matter at what 
stage of the legal process you are—you simply can not afford to put 
this book down.

WhAT ShOUlD I GeT OUT OF ThIS BOOK?

This book will provide you with a general overview of DUI laws 
nationwide. You will learn that there are some consistent general 
concepts of DUI law which are present in every state. However, no 

1. Driving Under the Influence (DUI) and Driving While Intoxicated (DWI) are only two com-
mon names given for the crime of operating a motor vehicle while intoxicated. From this point 
forward, we will use the name DUI as a generic label for this crime. While DUI and DWI are the 
most common, many states have different names for driving under the influence, including DUII 
(Driving Under the Influence of Intoxicants), OMVI (Operating a Motor Vehicle while Intoxi-
cated), OUI (Operating Under the Influence) and still others. In certain states you can be charged 
for two separate crimes, a DUI and a DWI, where only one hinges on blood alcohol level. 
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two states are exactly the same when it comes to DUI law and this 
book will address some of aspects of DUI law in Virginia as well. 

This book contains valuable information about every major step of 
the DUI legal process. It will tell you some of what you will need to 
know if you are pulled over by a police officer, if you are arrested, if 
your case goes to trial, and if the court or the Department of Motor 
Vehicles considers suspending or revoking your driver‘s license. 

If you are like most people and do not know very much about DUI 
law, you will learn a great deal from reading this book. However, this 
book is intended only to be an overview of DUI law, so it does not 
even attempt to address everything you need to know, and it certainly 
can not take the place of a hiring a lawyer who is experienced in the 
specific area of DUI defense to fight for you. The mixture of law, 
science and medicine makes the defense of DUI cases difficult, and 
the authors believe it is in large part why so few lawyers are able to 
do so effectively. Being on the cutting edge of DUI defense requires 
tremendous dedication and many lawyers simply are not willing to 
invest the time, money and energy necessary to do so. Finding and 
hiring an attorney who has the education, training and experience in 
the specific area of DUI defense is perhaps the single most impor-
tant thing that you can do after being charged with a DUI. No matter 
what your situation, if you have been arrested and accused of DUI, 
you both need and deserve a DUI defense lawyer with the necessary 
skills, training and experience who will fight for you. 

When most people are arrested for a DUI, they know very little 
about the process and have several questions about what they are 
going through and how the legal process will unfold. That is why, for 
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the most part, this book is organized to address the kinds of ques-
tions you will probably have along the way. Sometimes knowledge 
provides empowerment, other times it gives us comfort and peace of 
mind. If you have been arrested for a DUI, you could probably bene-
fit from both. When you have finished reading this book, if you are 
more informed, feel more empowered, are better able to play a more 
active role in fighting for your rights, and feel less anxious about a 
process you previously did not understand, then this book will have 
served its purpose.

Whether you think you are guilty or innocent, you deserve the bene-
fit of all the rights and protections to which you are entitled, and an 
experienced DUI defense attorney will help make sure you get it. 
But if you know or firmly believe yourself to be innocent, chances 
are you are innocent. Unfortunately, like the countless others who 
believe they have been falsely arrested for DUI, you must contend 
with what we call The DUI Guilt Myth. According to the Guilt Myth, 
police never make mistakes and everyone who has been arrested for 
DUI is guilty of DUI. This is simply not true. 

The reality is that officers do make mistakes, and people are mistak-
enly arrested and wrongfully convicted of DUI. It happens. Since 
these scenarios are so rarely acknowledged or understood, this book 
also includes several Guilt Myth chapters, which discuss the potential 
for “false positives.” You may even read about the exact scenario that 
caused you to be arrested and tossed in the back of a police cruiser 
under false pretenses. But as much useful information as these chap-
ters contain, there are simply too many things that can contribute to 
a person being falsely accused or improperly convicted of a DUI for 
us to even attempt to explain them all. Reading this book is a good 
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start, but it is just scratching the surface of the issues and can not 
take the place of having an attorney who is experienced and knowl-
edgeable in the specific area of DUI defense protecting your rights 
and fighting for you. 
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C H A P T E R  1

FACt vs. FiCtiON— 
tHe trutH ABOut dui

Driving Under the Influence (DUI) is one of the most common 
criminal infractions reported, but it is also one of the most misun-
derstood. Among the public, and even among many attorneys, the 
truth about DUI is riddled with myth. The unfortunate reality is 
that many who are accused of DUI do not know their rights, do not 
hire an experienced DUI defense lawyer, and they receive unfair and 
unjust penalties—whether they are guilty or not. Before we look at 
each phase of the DUI process in detail, let us begin by setting the 
record straight on some common and damaging misconceptions.

MyTh #1: “IF yOU WeRe ARReSTeD FOR DUI, yOU 
MUST Be GUIlTy.”

This is what we call The DUI Guilt Myth. Many people assume if 
a person is arrested, “they must have done something wrong.” This 
assumption is especially widespread with DUI and it is a dangerous 
assumption as it can lead to unjust convictions. No matter what your 
situation, if you have been accused of DUI, you have every right to 
the fairness, justice and protection that the American legal system 
guarantees, including the presumption of innocence.

MyTh #2: “DUI CASeS CAN’T Be WON.”

Many people hold this mistaken belief and they do not know their 
rights, so they end up pleading guilty to a DUI charge when they 
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should have fought the evidence against them. Effectively defend-
ing DUI cases is a challenging task, which is precisely why you need 
to hire a lawyer with the education, training and experience in the 
specific area of DUI defense to put yourself in the best position to 
get the best result. The author has tried, and won, DUI cases with 
blood alcohol concentration (BAC) results as high as 0.29, which is 
more than three times the legal 0.08 limit. 

MyTh #3: “DUI CASeS ARe JUST lIKe ANy OTheR 
CRIMINAl CASe.”

This couldn’t be further from the truth. DUI law is extremely 
complex and technical, and it is markedly different from every other 
area of law. Some people even go so far as to say that there is a DUI 
exception to the Constitution. For example, in most situations, the 
Constitution of the United States requires that a police officer must 
have a “reasonable suspicion“ that you are engaged in illegal activ-
ity before pulling you over. In layman’s terms, this essentially means 
that an officer must have some concrete reason to believe that a 
person is breaking the law before they can legally pull that person 
over. However, this is not true with DUI checkpoints which allow 
the police stop each and every driver without any reason to suspect 
or believe that any particular driver has done anything wrong or 
illegal. 

MyTh #4: “A DUI IS A MINOR OFFeNSe.”

DUI laws get tougher every year. Politicians know that they can gain 
favor with their constituents by increasing both the number of pros-
ecutions for DUI and the severity of the punishments imposed after 
conviction. Some police departments provide additional incentives 
for officers to make DUI arrests by recognizing and rewarding those 
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with the most DUI convictions. Over the years, a DUI charge has 
become more and more serious, and in many states the possible 
punishments include the imposition of a fine and a jail sentence, 
the suspension or revocation of the privilege to drive, community 
service work, substance abuse counseling and the installation of 
a Breathalyzer in one’s vehicle. Of course, these punishments or 
sanctions don’t even begin to take into consideration the collateral 
damage which can flow from a DUI conviction such as possible loss 
of employment and the ability to earn a living, possible loss of one’s 
home, additional stress on relationships, increased insurance premi-
ums and financial pressures. A DUI is clearly not a minor offense 
and the effects of a conviction can be felt for many years. The sever-
ity of a DUI conviction is yet another reason why it is so crucial that 
individuals understand the importance of hiring a lawyer experi-
enced in DUI defense to fight for them and make the best out of a 
bad situation. 

MyTh #5: “ONCe yOU hAVe SeeN ONe DUI, yOU 
hAVe SeeN TheM All.”

Every DUI case is different. One of the worst mistakes you can make 
—and a tragically common one—is to assume that your case is just 
like any other. It is not. The complex combination of law, science 
and medicine insures that no two cases are exactly alike. Prosecutors 
generally stick to the same line of questions to prove their case, but 
a good defense lawyer will know how to point out how your case is 
different. 
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MyTh #6: “ANy ATTORNey CAN eFFeCTIVely 
hANDle A DUI CASe.”

This is like saying that any doctor can do brain surgery. Like medi-
cine, law is an area where it is impossible for one person to have 
all the knowledge, training and expertise to handle every kind of 
case at the highest level. You might know a divorce lawyer, a busi-
ness lawyer, a domestic relations lawyer, or even a general criminal 
defense lawyer who you believe is decent, trustworthy and compe-
tent in that field—all of which are important traits to look for in an 
attorney—but these qualities can not make up for a lack of educa-
tion, training and experience in the specialized and technical field 
of DUI law. You would not want your brain surgery performed by 
anyone other than a brain surgeon, and you don’t want your DUI 
case handled by anyone other than an experienced attorney who has 
been educated and trained for DUI defense. 
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C H A P T E R  2

WHAt Are tHe COsts  
OF A dui Arrest?

If you have been arrested for DUI, you have probably realized that the 
emotional and financial costs of a DUI arrest are great. Emotionally, 
there is the shame and embarrassment of being arrested; having 
to go to court; dealing with the Department of Motor Vehicles 
(DMV); telling your friends, family, perhaps children, and maybe 
even your boss; and wondering and worrying about whether you 
will be judged and viewed differently by others. The emotional and 
psychological costs of a DUI arrest are different for everyone, but 
when it comes to the money, everyone is in the same boat.

Even if you decide not to fight the charges against you, your financial 
well being will still take a big hit. The costs start immediately after 
the arrest, as your vehicle may be impounded, you may miss work 
due to being in jail or having your license to drive administratively 
suspended, and you may even have to post a bond to be released 
from jail. If convicted, you will have to pay a fine, court costs, and 
perhaps a penalty and surcharge. If you are sentenced to serve time 
in jail, and if you are allowed to participate in the Sheriff ’s work 
program, it will likely cost money to do so. You may also have to pay 
a fee if you are allowed to choose, within certain limits, when you 
serve your jail sentence so that it is the least disruptive to your life. 
You will likely be ordered to complete a course on alcohol education 
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for which there will be a fee, and you may be ordered to undergo 
substance abuse treatment as well, for which there will likely be an 
additional fee. And, of course, at the end of all of this, you will have 
to pay the DMV to get your license reinstated. 

It does not stop there. Some cases result in the court ordering that 
you have an Ignition Interlock Device installed in your vehicle(s). 
An Ignition Interlock Device is basically a breathalyzer that is put in 
the steering column of your car. You must blow into the unit before 
starting the vehicle and if it measures a blood alcohol concentration 
(BAC) above a certain level, the car will not start. Once the vehicle 
is running, must periodically provide subsequent breath samples to 
keep the vehicle running. Of course, if this is ordered in your case, 
in addition to the embarrassment of having a breathalyzer installed 
in your vehicle(s), you also will have to pay a fee. Essentially you 
end up renting the equipment, so you may end up paying an initial 
installation fee followed by a monthly fee during the period of time 
the equipment is installed. 

There is also a cost when your license is taken away. In many states 
your license is immediately administratively suspended when you 
are arrested. Some states may allow you to have a temporary license 
during this period which would permit you to continue to drive 
legally for limited purposes. However, other states do not allow any 
such temporary license and you are not allowed to drive a motor 
vehicle at all during the period of administrative suspension. If you 
are like most people, you will probably still need to get around during 
this time, whether it is to and from work, school, or day care for your 
children, the grocery store, the bank, and so forth. Although you will 
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not have to pay for gas if you aren’t driving, public transportation is 
rarely free and taxi cabs get very expensive very quickly. 

If you are ultimately convicted of a DUI, your license will likely be 
suspended again by the court or DMV and you will be right back in 
the same situation of either having your ability to drive significantly 
limited or not being able to drive at all. Some states may allow you to 
apply for a temporary license or a restricted license, but other states 
do not. If you are allowed to apply for a limited license, there are 
often fees associated with such licenses and the reasons for which 
you will be able to legally drive will be significantly limited—which 
may impact your ability to maintain employment, earn a living and 
provide for yourself and your family. If you continue to drive while 
your license is suspended and are caught, you will be charged with 
additional offenses which may result in additional fines, court costs, 
jail sentences, and license suspensions. 

Another cost will be your insurance rates. After the court or the 
DMV suspends your license, you will need to have a certain kind 
of insurance before you can get your license back. If you can find an 
insurance company that provides it—not all do—this type of insur-
ance is usually significantly more expensive, as you would probably 
guess. And since this kind of insurance is a tell tale sign of a DUI 
conviction, some insurance companies will simply refuse to insure 
you in the future. 
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C H A P T E R  3

“HOW dO i AvOid BeiNG stOPPed 
 BY tHe POliCe?”

There are preventative steps you can take to avoid being pulled over 
by the police in the first place. Many of these steps will help you 
avoid making the driving mistakes that might cause a police officer 
to think you are impaired and decide to pull you over.

DON’T DRINK AND DRIVe

The only way to be absolutely positive that you will not be stopped 
and arrested for DUI is to never drink and drive. If you plan on 
drinking then simply don’t drive. Take a taxi, have a designated 
driver or make arrangements to stay somewhere for the night. The 
most expensive taxi fare or hotel room pales in comparison to what 
an arrest for DUI will cost you. 

KNOW The VehICle

If you are at all uncomfortable or unfamiliar with the vehicle you 
are driving, you are much more likely to make mistakes or drive 
erratically. And if you are not driving well, you are more likely to get 
stopped by a police officer. 

If you are driving a vehicle you are not used to—a friend’s vehicle, a 
vehicle you just bought, a rented vehicle, or a vehicle you have not 
driven in some time—it is important that you take a moment to 
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remind yourself where everything is before you start to drive: emer-
gency brake, gear shift, turn signals, windshield wipers, headlights, 
high beams, and so on. Also make sure that the seat, steering wheel 
and mirrors are adjusted properly for you.

CheCK The lIGhTS AND STICKeRS

Take a moment to make sure all the head lights, tail lights, turn 
signals, etc. are in working order and that the registration, inspec-
tion and county stickers are current. Police officers often use a minor 
vehicle infraction like broken taillights or expired tags as a reason to 
stop a vehicle. Things like broken taillights are especially likely to get 
you pulled over at night when they can be easily seen. 

KNOW WheRe yOU ARe GOING

Before you start driving, make sure you know where you are going, 
how to get there, and how to get back home. Getting lost and search-
ing for the right place to turn will often lead to frustration and cause 
erratic driving. 

KNOW WheRe NOT TO GO—AVOID SOBRIeTy 
CheCKPOINTS2 

Keep alert to sobriety checkpoints, especially during holiday peri-
ods. While the police may be legally required to notify the public of 
where and when the checkpoints will be, you may not have gotten 
the information in time. Before you go out, check the newspapers or 
websites of your local area.

2. You should find out whether your state conducts Sobriety Checkpoints. Though most states 
have them, some have made them illegal.
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FOCUS ON DRIVING

Avoid searching for a cigarette, talking on the phone, sending text 
messages, fiddling with the radio, arguing with your passengers, etc. 
while driving. These are all distractions which take your attention off 
of what is important—how you are driving.

KNOW yOUR RIGhTS

If the unfortunate occurs and you are stopped, know your rights and 
what to expect when you are pulled over. This book will provide 
some of this information for you. 
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C H A P T E R  4

“i’ve BeeN Pulled Over BY tHe POliCe—
WHAt sHOuld i KNOW?”

If you are driving and you see flashing lights behind you, remember 
that the officer is already collecting evidence against you. Be aware 
of how you conduct yourself and how you interact with the police 
officer because everything you do and say may be included in a 
police report, including the reason that the officer pulled you over 
in the first place, how long it took for you to pull over and whether 
you did so safely. 

“Why hAVe I BeeN PUlleD OVeR?”—
ReASONABle SUSPICION & PROBABle CAUSe

The first thing that you may wonder is why you have been stopped. 
In most situations, for a police officer to legally pull you over, the 
officer must have a “reasonable suspicion” that you were breaking 
the law. There are many things that give a police officer the neces-
sary “reasonable suspicion” to pull you over, and some of the most 
common reasons given in DUI cases are listed below.

•   Crossing lane markings

•   Swerving

•   Making a wide turn
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•   Making an illegal turn

•   Weaving in your lane

•   Braking frequently

•   Nearly hitting an object or another car 

•   Driving more than 10 mph below speed limit 

•   Not using turn signals

•   Driving with headlights off

•   Accelerating or decelerating too quickly

•   Improper stopping 

•   Inappropriate turn signals

•   Following too closely

Of course, just because a police officer pulled you over for the way 
you were driving does not necessarily mean that you were driving 
under the influence. As we will see, although providing a non-alco-
hol related explanation for your driving may not help while you are 
on the road with the officer, it may be crucial in a license suspension 
hearing, if there is one, and in a criminal case if you are charged with 
a DUI. 

While you may feel that what the officer is doing is unfair, unreason-
able, or even illegal, it is never a good idea to argue with or insult 
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the officer. It will certainly make the experience a bit more unpleas-
ant, and could even lead to you being arrested when you otherwise 
wouldn’t have been. And remember, all the negative things you say 
and do will be included in the written report, shared with the pros-
ecuting attorney and perhaps even told to the judge or jury.

“I’Ve BeeN PUlleD OVeR—WhAT ShOUlD I DO?”

Once you are stopped, the officer will approach your vehicle to talk 
with you. The officer will likely first ask you to provide your driv-
ers license, registration and proof of insurance. Although refusing to 
identify yourself is not a crime in some states, if you do not promptly 
provide the documents the officer has requested, the officer will 
likely search your vehicle and look in any location within the passen-
ger compartment where the drivers license or vehicle registration 
may be. If this is something you want to avoid, be sure to have your 
license and registration in a location where you can obtain it imme-
diately so the officer does not have this as a reason to search your car. 

If an officer suspects that you may be driving while intoxicated, the 
officer will conduct an investigation, during which the officer will 
be looking for evidence of possible impairment. From the moment 
the officer first makes contact with you the officer will be looking 
for anything that suggests impairment from drugs or alcohol. If the 
officer believes that the investigation revealed evidence establishing 
probable cause to believe you were driving while under the influ-
ence (DUI), you will be arrested. Some of the traditional indicators 
of possible intoxication that officers look for are:

1.   Odor of alcohol
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2.   Bloodshot or watery eyes

3.   Slurred speech

4.   Flushed face complexion

5.   Lack of coordination/fumbling to find your license 

6.   Non-responsive answers to questions

7.   Lack of awareness of location, time of day, etc.

At some point the officer will probably ask you if you have consumed 
any alcoholic beverages. It is perfectly within your legal rights to 
politely refuse to answer any or all questions the officer asks, and 
often times not answering any questions is the smartest decision 
as well. The officer might still decide there is enough evidence to 
arrest you, but simply refusing to answer the officer’s questions is 
not reason enough. However, the downside of refusing to answer 
the officer’s questions is that you will look suspicious and irritate the 
officer, which is why, if you have not had anything to drink, it may be 
wise to simply answer the officer’s questions. 

But no matter how you answer, if the officer still suspects that you 
were driving under the influence, he will ask you to exit your vehicle. 

“I’Ve BeeN ASKeD TO GeT OUT OF The CAR—DO I 
hAVe TO?”

If you have been stopped and the officer asks you to get out of the 
car, you must do so or you will be arrested. If the officer pats you 
down, do not physically resist, although you can legally say that you 



27

do not consent to being searched, or “patted down.” The officer may 
then ask to search your vehicle. You have the absolute legal right to 
say no. The officer can not arrest you simply for refusing consent 
to search your vehicle. In some limited cases, however, your car can 
be searched without your permission, and without a warrant, as 
long as the police officer has probable cause to believe that you have 
committed a crime. Even if you think that what the officer is doing is 
illegal, do not physically resist. If a court decides that an officer ille-
gally obtained evidence against you, it will not be used at trial. You 
should know that if an officer asks you to get out of the car, it is likely 
because the officer suspects you are impaired and is going to ask you 
to take field sobriety tests or submit to a breath test.

“I’Ve BeeN ASKeD TO TAKe FIelD SOBRIeTy 
TeSTS—WhAT DO I DO?”

“Field Sobriety Tests” (FSTs) are exercises designed to evaluate your 
motor skills and coordination, as well as your mental attention and 
ability to process information in order to help an officer determine if 
you are impaired. You have the legal right to refuse to perform field 
sobriety tests, although a court may believe that you refused the tests 
because you believed you were impaired and would fail. A good way 
to refuse taking field sobriety tests—or anything that a police officer 
asks you to do—is to say, “I’d like to speak to an attorney first.” 

If you think you want to perform the field sobriety tests because you 
think you will pass them, think again because unless you do abso-
lutely everything perfectly, the officer will conclude you failed the 
test. Unlike other tests you’ve taken, you don’t “pass” with an A- 
or B+: you either score 100% or you “fail.” If you agree to attempt 
field sobriety tests, the officer will probably ask you to do some, 
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and perhaps all, of the following five exercises. Remember to follow 
instructions completely and to not start until the officer specifically 
tells you to start.

1. hORIZONTAl GAZe NySTAGMUS

In this exercise the officer is looking at what your eyes are doing. The 
officer will be looking to see if your eyes are jerking as they follow 
an object from side to side which is approximately twelve to fifteen 
inches from your nose, as this may suggest alcohol impairment. You 
will “fail” this test if the officer sees your eyes trembling or jerking.

2. STANDING ON ONe leG & OTheR BAlANCe 
eXeRCISeS

These tests are designed to measure your balance, sometimes while 
your mental attention is focused on something else. One possibility 
is that the officer will instruct you to place your hands at your side, 
extend one foot so that it is approximately six inches off the ground 
and count by thousands (“one, one thousand, two, one thousand,...”) 
for a specified period of time. You may also be asked to pick up an 
object off the ground. The officer will be looking to see if you begin 
too early, count incorrectly, lose your balance, raise your arms, fall 
over or display poor coordination.

3. WAlK AND TURN

In this test, you probably will be asked to keep your hands at your 
side and walk a certain number of steps along a line touching your 
heel to your toe, turn in a specified manner, and walk a certain 
number of heel-to-toe steps back toward where you started. You will 
“fail” this test if you begin too early, step off the line, raise your arms 
from your side, lose your balance, turn incorrectly, take the wrong 
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number of steps, fail to count each step aloud or fail to touch your 
heel to your toe on each step.

4. FINGeR TO NOSe

This test involves standing erect with your feet together, eyes closed 
and arms extended to your sides, then touching your left or right 
index finger to the tip of your nose on command. You will “fail” this 
test if you begin too early, have trouble maintaining your balance, 
miss the tip of your nose, use the wrong hand or show any sign of 
muscle tremors. 

5. The RhOMBeRG BAlANCe TeST

In this test, the officer will instruct you to stand erect, close your 
eyes, tilt your head back and estimate how long it takes for thirty 
seconds to pass. The officer will be looking for any muscle spasms 
or tremors, swaying, and to see whether alcohol might have slowed 
down your perception of time.

“DID I PASS The FIelD SOBRIeTy TeSTS?”

Whether you pass or fail is based totally on the officer’s personal 
observations and impressions. Remember, at this stage these tests 
are entirely subjective—they do not conclusively determine whether 
you are under the influence or not. Remember, you were probably 
asked to take field sobriety tests because the officer suspected you 
were impaired. At this point the decision to arrest you has probably 
already been made. 

Of course, there are a number of factors that can influence how you 
perform on these so called field sobriety tests that have nothing to 
do with alcohol or being drunk. Environmental conditions such 
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as how even the pavement is, whether it is gravel or concrete, the 
volume of traffic passing by (which will likely slow down to stare at 
you), the amount of lighting available, and the weather (you could 
be shaking because you are cold, not intoxicated, for example)—can 
impact how you perform. In addition, your physical condition may 
impact your performance. We all have different degrees of physical 
dexterity and whether you are overweight, elderly, or have physical 
impairments with your limbs, back, or eyes can affect your perfor-
mance. Even the type of shoes you are wearing might be a factor. 
Finally, you are probably very nervous, humiliated, angry, scared and 
tired, all of which will have an impact your level of dexterity and abil-
ity to recall and follow instructions. Interestingly, studies show that 
sober people “fail” these tests as well. 

No matter which field sobriety tests you may have taken, and no 
matter how well you think you did, the officer will say you failed 
them. An experienced defense attorney who has been trained 
on field sobriety testing will know how to ensure that you are not 
convicted simply because of the police officer’s personal observa-
tions and opinions. In the next chapter we will take a closer look 
at field sobriety tests and their questionable validity as measures of 
intoxication and impairment.

PRelIMINARy BReATh TeSTS

The other test that you may be asked to take is a preliminary breath 
test (PBT). Just like the field sobriety tests, in some states you have 
the legal right to refuse to take a PBT. However, if an officer believes 
you are impaired and you refuse the PBT, you are still going to be 
arrested.
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Based on the amount of alcohol in your breath the PBT estimates 
the amount of alcohol in your blood, which is what determines 
whether you are “above the legal limit.” In most states a roadside 
breath test is not considered scientifically accurate, so it can not be 
used as evidence against you at trial. However, it can often be used as 
evidence to support probable cause for arrest and at a DMV hearing, 
which some states have to determine whether your license should 
be suspended. We will scrutinize the reliability of these tests in the 
next chapter.

“DID I SAy TOO MUCh?”—INCRIMINATING 
STATeMeNTS OR ACTIONS

One of the most common mistakes that people make when pulled 
over by a police officer is saying too much. It is important to remem-
ber that everything you say and do from the point you are approached 
by the officer until you are released from custody can be included 
in a police report and used against you at trial. You should provide 
any documentation requested by the officer, but you do not have to 
answer any questions. 

Once you are arrested, the officer is then required to “read you your 
rights” if the officer wishes to continue to ask you questions. These 
Miranda warnings—which most of us know from movies and tele-
vision—advise individuals of their constitutional rights to remain 
silent, to not answer questions that would incriminate them and to 
have a lawyer present before answering any questions. If the officer 
does not read you your Miranda rights, statements that you make 
from that point on may be excluded from your trial. 
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Although some people are aware that they have the right to remain 
silent and not answer questions after they are arrested, many people 
do not know that even before they are arrested they have the same 
right to remain silent and refuse to answer questions that might 
incriminate them. The rights that are listed in the Miranda advisory 
are rights that we always have, not just when we are arrested. 
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C H A P T E R  5

“tHe Guilt MYtH”—Field  
sOBrietY tests, slurred sPeeCH ANd  

rOAdside BreAtH tests

There are a number of reasons that police officers give for arrest-
ing someone for a DUI. Three of the most common reasons are 
(1) “failed” field sobriety tests, (2) slurred speech and (3) a PBT 
result which is above the legal limit. In this chapter we will exam-
ine each of these things in more detail and show that, contrary to 
what is commonly assumed, they are far from infallible indicators of 
intoxication.

FIelD SOBRIeTy TeSTS

Remember from the last chapter that by the time an officer asks you 
to perform field sobriety tests, the decision to arrest you may have 
already been made. At this point, despite what the officer says, the 
officer is looking for evidence that you are intoxicated to build a case 
against you. As we all know, when we look for something we tend 
to “find” it everywhere, and if an officer believes you are impaired, 
the officer is more likely to conclude that everything you do wrong 
is the result of alcohol impairment. This is simply a fact of human 
psychology, and police officers are only human after all. However, 
this introduces bias into a process that ideally should be objective. 
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In spite of this bias, we still hope officers have been trained to objec-
tively interpret a subject’s performance on field sobriety tests, and 
reliably predict whether a person is impaired based upon the subjects 
performance of field sobriety tests—and this is precisely what most 
people think. Most people assume that if an officer says that some-
one failed a field sobriety test the person was almost certainly drunk. 
This assumption is understandable given the stereotypical DUI 
scenario that most people have in their mind: someone who, when 
asked to walk a line, wobbled along before falling flat on his face. 
Even if we concede that reality does not always fit the stereotype, 
we still want to believe that police officers should be able to tell—
maybe not 100 percent of the time, but at least most of the time—
whether a person is drunk or not based on their performance on 
these field sobriety tests.

Unfortunately, this is just not the case. Two researchers from 
Clemson University decided to do an experiment to see how good 
police officers were at distinguishing someone who is under the 
legal limit from someone who is too drunk to drive, based entirely 
on watching them perform field sobriety tests.3 Fourteen local police 
officers were shown videotapes of 21 subjects taking six common 
field sobriety tests and were asked to decide which were too intoxi-
cated to drive. On average, the police officers determined that 46 
percent of the subjects were legally intoxicated. 

So how did these trained police officers do? Not well, considering 
that not a single subject had consumed any alcohol. None. The BAC 
of every subject was 0.00 percent. This is a particularly disturbing 
result because if these people were pulled over, nearly half of them 

3. Cole and Nowaczyk. “Field Sobriety Tests: Are they Designed for Failure?” Perceptual and Mo-
tor Skills Journal. 79 (1994): 99-104.
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would have been improperly arrested based on the performance on 
the field sobriety tests. 

In addition to performing field sobriety tests, the subjects in this 
study also performed a number of “normal abilities” tests, includ-
ing counting from 1 to 10, walking normally, and reciting personal 
information (such as their Social Security number, drivers license 
number, date of birth, home address and phone number). The 
police officers—who judged 46 percent of the subjects to be intoxi-
cated from watching them perform FSTs—determined that only 
15 percent of the subjects were intoxicated when watching them 
perform these “normal abilities“ tests. The moral of the story is this: 
compared to “normal” activities, field sobriety tests had the effect 
of making people appear drunk to police officers.

Study illustrated field sobriety tests are not necessarily reliable 
indicators of impairment since the field sobriety tests indicated 
completely sober people were impaired. Would more training help? 
Can anybody make fairly reliable judgments based on field sobriety 
tests? Surely these tests have a sound basis in science. Right?

Wrong again. Field sobriety tests have little to no scientific basis. 
Here is a quick history of modern field sobriety testing. In the late 
1970s the federal government gave a grant to a research group called 
the Southern California Research Institute (SCRI) to come up with 
a procedure for administering field sobriety tests that was more reli-
able than the ones being used at the time. The tests that the group 
eventually came up with, by their own admission, were still far from 
perfect. The data showed that roughly half of the subjects tested 
would have been arrested, despite their BAC being under the legal 
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limit. Unsatisfied with these results, the federal government gave 
SCRI another crack at it. In 1981 they came up with some better 
data. This time only approximately 30 percent of the subjects would 
have been falsely arrested. 

In 1981, SCRI published a report claiming that the barely passable 
32 percent false arrest rate has been brought down to a confidence-
inspiring 9 percent. Is this because these tests have been refined 
and “standardized” with established guidelines for administra-
tion and interpretation? While this is certainly what they claim, a 
careful examination of the actual studies that yielded these results 
paints a very different picture. A few researchers obtained their data 
and experimental design through the Freedom of Information Act 
and made a startling discovery.4  What they found was that a large 
proportion of the subjects had blood alcohol levels so far over the 
legal limit that their performance on FSTs was nearly irrelevant. 

While it might sound unfair or exaggerated, the legitimate scientific 
studies on field sobriety tests point towards an unsettling conclu-
sion: field sobriety tests are not only unscientific and unreliable, but, 
in the way they are actually used on our roads, are designed to make 
people fail.

You yourself may have been a victim of an officer’s inability to 
interpret your performance on field sobriety tests, as well as the 
lack of sound science behind these tests. If you are fairly certain, 
or completely certain, that you were not driving with a BAC above 
the legal limit, but you still “failed” field sobriety tests, then this is 
precisely what happened to you. The best thing you can do is to 

4. Hlastala, Polissar and Oberman. “Statistical Evaluation of Standardized Field Sobriety Tests.” 
Journal of Forensic Sciences. 50(3) (2005).



37

find an attorney who knows the truth behind these tests. Some of 
the most dedicated DUI Defense lawyers have actually completed 
the National Highway Traffic Safety Administration (NHTSA)/
International Association of Chiefs of Police (IACP) curriculum on 
the Standardized Field Sobriety Tests. When searching for a lawyer 
to handle a DUI case, you should insist that the lawyer you hire 
has completed the NHTSA/IACP curriculum on Standardized 
Field Sobriety Tests. 

SlURReD SPeeCh

There is also a good chance that, in addition to testifying that you 
“failed” field sobriety tests, the officer will testify that your speech 
was slurred. Slurred speech is one of those commonly accepted indi-
cators of intoxication. But is it really true? Is slurred speech a reliable 
indicator of intoxication?

Yes and no. “Yes” in the limited sense that intoxication is indeed a 
cause of slurred speech. If someone has been drinking heavily, it can 
affect the person’s manner of speech. And if someone who does not 
usually speak with a slur is slurring his or her speech it is reason-
able to conclude the person may have been drinking. Research has 
indeed shown that most people can differentiate between sober and 
intoxicated speech when listening to recordings of people talking.

However, this does not mean that it is possible to judge, with a high 
degree of reliability, that a person is above the legal limit simply 
based on listening to them talk. Remember, driving after drinking 
alcohol is not against the law—unless your blood alcohol concen-
tration is above a certain limit or you are impaired. So let us put the 
question a different way. 
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Can a person accurately distinguish between someone who is too 
drunk to drive versus someone who consumed alcohol but can 
nonetheless drive legally, simply based on how they talk? The answer 
is decidedly “No.” Studies have shown that even experts in speech 
analysis are not much better than the average person, or the average 
police officer for that matter, at making this kind of judgment. It is 
true that both experts and non-experts can usually tell a person who 
has been drinking heavily from someone who has not, but neither 
can consistently determine the relative amount of alcohol a person 
has consumed. 

The other problem with using speech as an indicator of intoxication 
is that alcohol is not the only thing that causes one to slur. The most 
common of these other potential causes of slurred speech, and the 
most likely to lead a police officer to make an unfair assumption, is 
stress. Stress can have a number of different effects on speech, such 
as a higher pitch, stuttering, and, yes, slurring. And as we all know, 
being pulled over is always a stressful experience. When we are 
extremely preoccupied with saying the right thing—as we are when 
talking to a police officer—we often can not seem to form a normal 
English sentence, much less speak eloquently.

The ROADSIDe BReATh TeST

I know what you’re thinking—if the machine says I’m over the limit, 
it must be true, right? Wrong. The portable breath test, or PBT, 
which is used on the roadside, and the somewhat more sophisticated 
breath-testing machine at the police station, are both subject to error. 
Both of these machines share a significant weakness because they 
work the same basic way—by attempting to measure the amount of 
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alcohol in the breath and then using that measurement to estimate 
the amount of alcohol in the blood. 

One important factor that can influence the result of both of these 
tests is the breathing pattern. One study showed that holding your 
breath for 30 seconds before blowing into the breathalyzer increases 
the result a whopping 15.7 percent. Hyperventilating for 20 seconds, 
on the other hand, decreases it by 10.6 percent.5

Another way in which breathing pattern can affect the results of a 
breathalyzer test has to do with what part of the breath sample was 
measured by the machine. In other words, different parts of the 
exhalation will give different blood alcohol readings. The first part of 
the breath, made up of air from the top of your lungs, has less alcohol 
in it that the last part of the breath, which comes from the bottom 
of the lungs.

Unfortunately, many police officers know this so they artificially 
manipulate the result by giving the subject instructions like “Blow 
hard! Keep going!”, even though the machine has received a suffi-
cient breath sample. Following these instructions insures the result 
of the test will be higher. It is staggering to consider how many arti-
ficially inflated breathalyzer results have been obtained—and how 
many people have been convicted as a result—because of these 
instructions and the ability to manipulate the result.

5. “How Breathing Techniques Can Influence the Results of Breath-Alcohol Analyses.” Medical 
Science and the Law. 22(4) (1982): 275
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C H A P T E R  6

“i’ve BeeN stOPPed At A sOBrietY 
CHeCKPOiNt HOW dOes tHis WOrK?”

While most DUI stops are made by individual officers on the road, 
there may be times when you encounter a sobriety checkpoint—also 
known as a roadblock. Every state has specific rules that govern how 
sobriety checkpoints are set up and conducted. One such rule is that 
many states require the location of the checkpoints be announced to 
the public before they are set up, commonly in newspapers and on 
the internet. There is nothing wrong with learning where the check-
points will be in order to avoid them. That is your legal right. 

Another important thing to know is that not all cars are stopped at 
every roadblock. The decision as to which vehicles will be stopped 
is made in advance (every vehicle, every 3rd vehicle, etc.), not by 
how people look or drive. Finally, checkpoints must minimize the 
average time each motorist is detained. This means that the officer 
cannot ask you to step out of your car or ask to you to take any tests 
unless there are noticeable signs of impairment—erratic driving, the 
smell of alcohol on the breath, slurred speech, glassy eyes, etc. If you 
do not show any of these signs, you should be allowed to drive on. If 
the officer does decide that you display signs of impairment, you will 
be directed to a separate area for further “investigation.“ From this 
point forward, it is no different than being pulled over by a police 
officer and you should be aware that everything you say and do will 
be used to build a case against you.
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C H A P T E R  7

“i’ve BeeN Arrested ANd tAKeN tO tHe 
POliCe stAtiON—WHAt HAPPeNs NOW?”

You have been arrested. If you were alone, or if everyone with you 
had also been drinking, your car was probably impounded and 
towed away. You are scared, embarrassed and upset. You are wonder-
ing what your friends, family, significant other, boss, co-workers, etc. 
are going to say. You are wondering how this arrest is going to impact 
your life. Your stress level is very high. Remember, until the time 
comes when you are released from custody you are still under obser-
vation and anything you say or do can be used against you later. 

The best thing you can do is to be cooperative and pay attention—
both to what you are told to do and what you are asked to do. The 
police are gathering valuable evidence, and in order to be able to use 
it at trial, the police must follow very specific rules and procedures. 
Obviously, since any attorney you retain will not have been with you 
during this process, it is up to you to pay attention to every detail so 
that you can later provide the information about the processes and 
procedures followed to your lawyer. This information could make 
the difference in the outcome of your case. 

The primary reason why you were taken to the police station—
besides the required paperwork, fingerprinting, etc.—is for you to 
take a more “scientific” test to estimate your breath/blood alcohol 
level which can be used as evidence in court. As we discussed, many 
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states do not allow the use of the roadside preliminary breath test 
(PBT) at trial. Since law enforcement officers generally assume that 
getting the breath test completed sooner will result in a higher BAC, 
the testing procedure is almost always the first order of business 
once you arrive at the police station.

“CAN I ReFUSe TO TAKe A BReATh, BlOOD OR 
URINe TeST?”

Every state has specific rules and regulations concerning the obliga-
tion to submit to a breath, blood or urine test and the consequences 
for refusing to do so which will either result in some immediate 
sanction or put you in the position of suffering some additional 
sanction in the future.. However, a good general rule is that in most 
situations the law requires motorists to submit to a test of one form 
or another. There are situations where you could refuse all tests, but 
these situations are unusual. In some states, if you have already given 
a sample that provided a valid result, you may be able to refuse to 
take a second test. However, if the officer suspects that you are under 
the influence of a drug or other substance which a breath test would 
not detect, then you may be required to submit to a blood or urine 
test. Similarly, if you have a physical disability or condition which 
renders you incapable of providing a breath sample, you will most 
likely be required to submit to another form of testing. 

Aside from these special circumstances, refusing to be tested can 
have severe consequences. Most states have an “Implied Consent” 
law of some sort which says that under certain circumstances by 
driving in that state you have already consented to be tested. Going 
back on your “implied consent” by refusing to submit to a test will, 
or could, trigger sanctions which may include suspension of the 
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privilege to drive. In some states, your refusal to submit to testing can 
also be a damaging piece of evidence in your DUI trial. Interestingly, 
refusing to submit to testing may strengthen your DUI defense by 
limiting the evidence to be used against you. It is up to you to weigh 
the potential negative consequences of refusing to submit to a test 
against the possibility of a test result that registers above the legal 
limit, or is so high that it triggers enhances punishments.

When the officer asks you to provide a breath sample, you may be 
read a form advising you of your rights and the consequences of 
taking or refusing to take a test. If the officer does not accurately 
communicate your rights—if the officer misleads you, misinforms 
you, exaggerates the consequences of refusing to take the test or 
makes any threats or inducements to take the test—a judge may 
decide to throw out the result of the test. So pay attention to what 
you hear so you can accurately discuss it with your lawyer. 

“WhAT KIND OF TeST ShOUlD I TAKe—BlOOD, 
BReATh OR URINe?”

Although you probably will not be given a choice between three 
types of tests, you may be given a choice between two. However, 
many states don’t give you a choice at all. The most accurate and reli-
able method of analysis is the blood test and the least accurate and 
reliable is urinalysis. This means that, if you are fairly certain you are 
below the legal limit, you may want to ask for a blood test, if avail-
able, to prove it. If, on the other hand, you believe it is likely that 
your blood alcohol is above the legal limit, the urinalysis test would 
be the most easily attacked in court.
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“WhAT DO I NeeD TO KNOW ABOUT The BReATh 
TeST?”

The breath test is the most common test that people are asked to 
take once they have been arrested for DUI. However, breath testing 
machines rely on assumptions and averages, only provide estimates, 
are highly susceptible to error, and occasionally provide completely 
inaccurate results. Just because the machine says something, doesn’t 
make it true. Some of the best DUI defense lawyers have sought out 
and completed specialized training focused on the various breath 
testing machines in order to learn about them. Others have gone 
even further and completed certification courses to be certified as 
an Operator of the various breath testing machines. Still others have 
gone so far as to purchase their own breath testing machines in order 
to become intimately familiar with how they work—and don’t work. 

Much like insisting that the lawyer you hire to handle a DUI case has 
completed the NHTSA/IACP curriculum on Standardized Field 
Sobriety Testing, it seems wise to look for a DUI defense lawyer 
who has completed several courses specific to the various forms of 
testing, who has completed at least one course to be certified as an 
Operator of the machine used in your jurisdiction, and ideally, one 
who actually owns some breath testing machines. 

Many different things can contribute to the breath test result being 
unreliable, and a skilled DUI defense lawyer may be able to persuade 
the judge to throw out the breath test results. Below is a short list of 
some of the factors that can make a breath test unreliable. We will 
examine each of these factors in detail in the next chapter. 

•   Calibration of the Machine
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•   Residual Alcohol in the Mouth

•   Belching, Hiccupping or Vomiting Prior to a Test 

•   Breath Temperature 

•   How Fast Your Body Eliminates the Alcohol

•   Other Chemical Compounds in Your Mouth

“WhAT ABOUT A lAWyeR?”

You should ask to see a lawyer as soon as you arrive at the police 
station, if you have not already done so. You are under arrest and 
anything you say might be used against you, so you should not say 
anything without a lawyer present or until you have talked to a 
lawyer. 

Within a reasonable time after your arrest or booking at the jail, 
you may have the right to make a local phone call to a lawyer, bail 
bondsman and/or relative or other person. Many people call friends 
and family in an attempt to make arrangements to be released. You 
should know that often these phone calls are recorded. If you call a 
lawyer, the police can not listen to the call or any other communica-
tion made to your lawyer. Remember, you are still under observa-
tion and your words and actions can still be noted in a police report 
and used against you later, so your call should be discreet and made 
in such a way that you cannot be overheard by any other person. Pay 
attention to your surroundings when you make the call and notice if 
the police or anyone else can overhear the conversation.
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“WheN WIll I Be ReleASeD?”

Before you are released, the police will contact a judge or magistrate 
who will decide whether you will be released without bail, with bail 
or kept in custody. Many factors are considered when making this 
decision, including why you were pulled over, how you performed 
on FSTs, how cooperative you were, your attitude and demeanor, 
your breath test results, your ties to the community such as family 
and employment, and your history and involvement with the court 
system, if any. If enough of these and other factors are favorable, you 
may be released without bail and simply given paperwork telling you 
when you must appear in court date and where the Court is located. 
This is called being released “on your own recognizance.” 

If the judge or magistrate decides to set a bail amount, you will be 
given additional paperwork and you will not be released until the 
bail has been posted. You can either have someone post the entire 
amount or you can utilize the services of a bondsman to assist you 
with your release.

If the judge or magistrate decides to hold you without setting bail, 
you should be taken before a judge on the next available court day. 
The judge will decide whether to set bail or leave it as it is. Much 
like when the initial bail decision was made, the judge will consider 
several factors when making this decision, including the charges 
filed against you, your living arrangements, your employment, your 
family considerations, prior criminal record, probation status, and 
any other reasons why you should or should not be released. If the 
judge does not set a bail, or if the bail amount set is too high, your 
DUI defense lawyer can make a formal request to the court to have 
your bail conditions changed. 
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C H A P T E R  8

“tHe Guilt MYtH”—BreAtHAlYZers

The most common method of analysis used to estimate blood alco-
hol concentration in DUI cases is the breath test. However, many 
things can impact the reliability of a breath test, and undermine the 
confidence in the result. Since a large part of DUI defense is challeng-
ing the results of breath testing machines, in order to be most effec-
tive, DUI defense lawyers must be familiar with the mechanisms, 
processes, and principles of the various breath testing machines. 
Without this education and training they will not understand the 
issues presented in a case, much less be able to educate a prosecut-
ing attorney, judge or jury about the weaknesses of breath testing 
or persuade them that the result in a particular case is unreliable. 
As previously mentioned, in addition to regularly attending confer-
ences devoted to DUI defense, some truly dedicated DUI defense 
lawyers have even gone so far as to purchase their own breath test-
ing machines in order to learn as much as possible about how they 
work—and more importantly, when and why they don’t work. 

CAlIBRATION OF The MAChINe

The machine must be accurately calibrated. If it is not, there is no 
reason to believe that the result is an accurate result. 
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ReSIDUAl AlCOhOl IN The MOUTh

Simply stated, in a DUI case the goal is to determine the amount of 
ethyl alcohol in the blood, because once alcohol in the bloodstream 
reaches the brain it causes impairment. Breath alcohol testing rests 
on the belief that the amount of alcohol in the blood can be accu-
rately estimated from the amount of alcohol in the breath. Breath test 
machines are designed to measure the alcohol in your deep lung air 
(lung alcohol), but residual alcohol in the mouth (mouth alcohol) 
can result in a falsely elevated and inaccurate reading. Breathalyzers 
do not always distinguish between alcohol in the mouth and alcohol 
in the lungs. If the “mouth alcohol” is combined with the “lung alco-
hol” it will create a falsely elevated breath test result. In addition, if 
there is any substance in the mouth which can absorb alcohol, such 
as food particles or chewing tobacco, it may cause a falsely elevated 
breath test result. 

BelChING, hICCUPPING OR VOMITING PRIOR TO 
A TeST 

Time is the most important factor here. A person should not be 
tested for a period of time after belching, hiccupping or vomiting, 
as this can contaminate the mouth with residual alcohol from the 
stomach and possibly cause a falsely elevated and inaccurate breath 
test result. In most states there is a rule or regulation stating that 
there should be an observation period (generally 15-20 minutes) to 
make sure that the breath sample isn’t contaminated in this fashion. 
The officer is required to constantly observe the subject to ensure 
they did not belch, hiccup or vomit within the specified time prior 
to taking the test. If the officer fails to follow the observation require-
ments the results of the test may be called into question.
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The TeMPeRATURe OF yOUR BReATh

Breath temperatures differ. In fact, breath temperature fluctu-
ates throughout the day. However, breath testing machines are 
programmed to ignore this fact and assume everyone has a certain 
breath temperature. Breath alcohol testing assumes the subject’s 
breath is 34 degrees centigrade, and if your breath temperature is 
actually higher, then the breath test result will be falsely elevated and 
inaccurate. Studies have shown that the real average breath tempera-
ture for people who have been arrested on a DUI is closer to 35.5 
degrees, with some as high as 37 degrees. Therefore, many breath test 
results are artificially inflated simply because of the temperature of 
the breath of the person arrested. There is at least one breath testing 
machine that measures breath temperature, and in order to be fair to 
the accused, lowers the test result if it finds the breath temperature 
was elevated. Interestingly,, most states do not use this machine. 

hAVe yOU ABSORBeD All OF The AlCOhOl 
CONSUMeD?

Breath testing also relies on the assumption that all of the alcohol 
consumed has been absorbed into the blood. If the subject is still 
absorbing alcohol into the bloodstream when given a breath test, 
the breath test result will over-estimate the amount of alcohol in the 
blood. This means that if a blood sample were drawn at the same 
time the breath test were given, the blood sample would reveal a 
BAC lower than that suggested by the artificially inflated breath test 
result. Studies show that in some circumstances the absorption of 
alcohol into the blood can last as long as 2 hours from the last drink. 
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OTheR CheMICAl COMPOUNDS IN yOUR MOUTh

Strictly speaking, the breath test does not detect alcohol (ethyl 
alcohol, or ethanol)—it detects part of the alcohol molecule called 
the methyl group. The significance of this fact is that this methyl 
group is found in things other than ethyl alcohol and the breatha-
lyzer will sometimes mistakenly identify the methyl group in other 
compounds as ethanol. If any of these compounds are present, it can 
result in an inflated and inaccurate breath test result. It’s sort of like 
when we see someone we think we know because they have charac-
teristics which look familiar, but as it turns out we don’t know them 
at all.” 
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C H A P T E R  9

“i Need tO CHOOse A lAWYer—WHAt 
QuestiONs sHOuld i AsK?”

So now you have been released and you are wondering what to do 
next. Hire an experienced DUI defense lawyer. Do not wait. Now 
is the time to find a lawyer who can guide you through the complex 
and ever changing field of DUI law. The process of preparing your 
case—the investigation, the motions to suppress evidence, the gath-
ering and analysis of the evidence, and more—needs to get started 
right away.

It is difficult to pick a lawyer, not only because there are so many out 
there, but also because—since you are not a lawyer yourself—you 
do not know what a good one looks like. Many consumers just like 
you fall prey to myths and misconceptions about lawyers and they 
wind up selecting an attorney who is not qualified to most effectively 
handle their case and meet their needs. Here are a few of the most 
common myths.

MyTh #1: “All lAWyeRS hAVe The SAMe 
eXPeRIeNCe.” 

We already touched on this myth in Chapter 1 but it is worth 
mentioning again. Saying every lawyer is the same is like saying every 
doctor is the same, or every baseball player is the same, or every 
photographer is the same. It simply isn’t true. People are unique. 
Even if a lawyer has been in practice for decades, and even if he or 
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she has a fantastic resume, and even if he or she has argued cases 
before the Supreme Court, it does not tell you anything about his or 
her ability to effectively defend a DUI case. There is no substitute for 
education, training and experience gained through years of defend-
ing clients who have been accused of DUI. Beware of lawyers who 
dabble in DUI defense. Find a lawyer who focuses on DUI defense. 
Remember, you don’t want your pediatrician, no matter how bril-
liant he or she may be, doing your brain surgery, and you don’t want 
a lawyer without DUI specific education, training and experience 
handling your DUI. 

MyTh #2: “IF A lAWyeR ADVeRTISeS ThAT 
he TAKeS DUI CASeS IT IS BeCAUSe he hAS 
eXPeRIeNCe IN DUI lAW.”

This myth is similar to the first, but it is different in an important 
way. Let’s assume you understand how important it is that your 
attorney has experience in DUI law, can you assume that since an 
attorney is willing to take your DUI case he or she has the necessary 
experience to do the job most effectively? No, you should not. As 
a consumer, you know that advertising is often misleading. This is 
no less true when it comes to advertising for lawyers. Just because 
a lawyer advertises or indicates that he or she will handle a certain 
type of case, it does not mean the lawyer has the education, training 
and experience necessary to do the job most effectively. 

MyTh #3: “The STATe BAR DeTeRMINeS WheTheR 
A lAWyeR CAN ADVeRTISe AS A DUI lAWyeR.” 

Although alarming, this is simply not true. Any lawyer can claim to 
be a DUI defense lawyer. It is up to you as the consumer to do your 
homework, educate yourself, interview the lawyer, ask tough ques-
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tions and figure out whether the lawyer is truly dedicated to DUI 
defense or just a lawyer who is willing to take your case. 

MyTh #4: “All lAWyeRS WIll TAKe My CASe TO 
TRIAl.”

As strange as this may seem, many lawyers are not committed to 
taking your case to trial to go to get the best outcome for you. Other 
lawyers are willing to take the case to trial, but lack the knowledge, 
training and experience to even understand the subtle and complex 
issues in a DUI case. Some lawyers simply want to take your money 
and do as little work as possible. Some lawyers won’t take a case to 
trial because they fear irritating the prosecutor and judge they work 
with every day. An experienced and dedicated DUI defense lawyer 
who is trained on field sobriety testing and understands breath alco-
hol testing will be better able to identify possible issues in your case 
and put you in the best position to get the best outcome. 

MyTh #5: “All lAWyeRS CARRy MAlPRACTICe 
INSURANCe.”

All lawyers are not required to carry Malpractice Insurance. This 
means if your lawyer does not carry this coverage and makes a 
mistake, you may be out of luck. Before hiring a DUI defense lawyer, 
you should ask whether the lawyer is insured. 

MyTh #6: “CAllING A lAWyeR ReFeRRAl SeRVICe 
IS The WAy TO FIND A COMPeTeNT lAWyeR.”

Lawyer Referral Services are a nice idea, but generally speaking, 
anyone who pays the required fee can be listed as a DUI defense 
lawyer. Lawyer Referral Services will put you in contact with a lawyer, 
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but this does not mean that the lawyer is qualified or experienced in 
a particular field. 

MyTh #7: “DUI CASeS ARe JUST lIKe ANy OTheR 
CRIMINAl CASe SO ANy lAWyeR ShOUlD Be 
ABle TO DO A GOOD JOB”

It should be clear to you by now that DUI cases are extremely 
complex and require a lawyer to have extensive education, training 
and experience specific to DUI to be most effective. DUI defense 
is a highly specialized niche of the criminal and traffic law, and it is 
this confluence of law, science and medicine that makes the effective 
defense of a DUI case a difficult and challenging endeavor.

You may want to speak with a number of attorneys or law firms before 
deciding which will represent you. This sort of initial consultation is 
sometimes done free of charge; however, some of the more special-
ized lawyers change a fee for initial consultations. In some firms, the 
lawyers do not speak with clients until after they have been hired. In 
this situation, the initial consultation will be with someone else in 
the firm, which allows the attorney to spend the maximum amount 
of time working for his or her actual clients. The most important 
thing to remember when speaking with a potential lawyer, or some-
one from his or her firm, is not to be afraid to ask questions. The best 
and most qualified law firms will welcome your questions and they 
will take it as a sign that you have done your homework. Remember, 
when you are interviewing an attorney or a law firm, they are also 
interviewing you to see if they want to take your case. A good lawyer 
appreciates a truly prepared client because it is an indication that the 
client understands the seriousness of the situation and is committed 
to getting the best legal representation available. 
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Here are a few questions you may want to ask in order to make an 
informed choice of who will represent you.

1.  How many years have you been in practice and what kinds of 
cases have you handled over the course of your career?

This will tell you something about the attorney’s potential experi-
ence. Let’s face it, experience counts. Rookies just typically aren’t 
as successful as seasoned veterans. You probably want a lawyer 
with many years of experience focusing on DUI defense. 

2.  How much experience do you have defending DUI cases? How 
long have you been defending DUI cases? How many DUI 
cases do you handle a year?

You should leave the attorney’s office confident that you have 
spoken to someone who has real expertise and experience in 
DUI law. Lawyers who are truly dedicated to DUI defense may 
handle hundreds of DUI cases every year. 

3.  Do you have any experience handling a case like mine? 

You do not want a lawyer who sees your case as a new experience 
that he or she would like to try. You want someone who has seen 
similar issues before and has the experience necessary to do the 
best possible job for you. 
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4.  Are you a member of the National College for DUI Defense 
(NCDD)?

Many of the most dedicated and successful DUI defense lawyers 
are members of the National College for DUI Defense, and 
membership in NCDD is at least an indication that the lawyer 
is knowledgeable about DUI defense. Many lawyers have never 
even heard of the organization, which should tell you something 
about their level of dedication to DUI defense. I recommend you 
check the membership directory on the NCDD website prior 
to asking the lawyer about membership, to be sure the lawyer is 
being truthful with you. 

5.  How many national conferences (not the local or state bar 
seminars) devoted specifically to DUI Defense have you 
attended in the last 5 years? When was the most recent one? 

This will give you some indication as to their level of dedication 
to DUI defense. Many lawyers claim to be DUI defense lawyers, 
but don’t actually put any effort into learning the intricacies of 
DUI defense. If the lawyer has attended at least one national 
conference every year you may feel some confidence in knowing 
that the lawyer is willing to spend the money and invest the time 
to remain on the cutting edge of DUI defense. Again, in order to 
ensure the lawyer is being truthful with you, you should ask to 
see the certificates of attendance and the materials.
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6. Have you completed the NHTSA/IACP curriculum on 
Standardized Field Sobriety Testing? If yes, when? 

Field Sobriety Tests are an important part of DUI prosecutions. 
It seems obvious that in order to be most effective when chal-
lenging the evidence regarding Field Sobriety Tests at trial, the 
attorney needs to have been trained on them. Again, ask to see 
the certificate of attendance and the materials.

7. Have you completed any training courses devoted to breath 
alcohol testing? When? Are you certified as an Operator on 
any breath testing machines? Which ones? 

The breath test is the single most powerful piece of evidence in 
the majority of DUI prosecutions. Just as with Field Sobriety Test 
evidence, how are lawyers going to effectively challenge breath 
test results if they don’t even understand the issues because they 
haven’t completed training to be an Operator of the machine? 
Again, ask to see the certificates of attendance and the materials. 
Don’t just let them tell you they know how the machine works. 
Everyone thinks they know how it works until they complete 
the training and realize how little they knew. I have completed 
numerous courses to be certified to run at least 5 different breath-
alcohol testing machines and I continue to learn every time.

8. How many cases have you taken to trial? What was the high-
est BAC in a case which you took to trial and got a not guilty 
verdict?

Your case might need to go to trial in order to get the outcome 
you deserve, and if so, it is imperative that your attorney have trial 
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experience. Some lawyers who claim to be DUI defense lawyers 
have never had a DUI case actually result in a not guilty verdict. 
You want a lawyer who is not afraid to take a case to trial, and who 
has been successful in getting not guilty verdicts at trial. I have 
obtained Not Guilty verdicts in cases with blood alcohol concen-
trations as high as 0.29—more than three and one-half times the 
legal limit.

9.  Who in the office will actually be handling the case and what 
are their qualifications? 

Some attorneys work with a team and many law firms have multi-
ple attorneys. The lawyer that you are speaking with may not be 
the person who appears with you in court. Make sure your case 
isn’t going to be passed off to someone who lacks the necessary 
education, training and experience.

10. Are you covered by a legal malpractice insurance policy?

Your attorney should have malpractice insurance. Malpractice 
insurance is just as much insurance for you as it is for your lawyer.

11. Have you ever been disciplined by the State Bar?

Your lawyer’s professional reputation is important. You do not 
want a lawyer with a disciplinary rap sheet from being in trouble 
with the state bar.
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12. What are the potential legal costs, including investigators, 
experts, etc.?

The lawyer should be honest with you about what your case 
might cost. You want to be secure that the lawyer is not luring 
you in with promises of unrealistically low fees and costs.

13. How will you keep me informed about my case?

You must feel comfortable with the law firm’s commitment to 
communicate with you. You should know how you will be kept 
informed of developments in your case.

14. What will be the final outcome of my case? 

An honest attorney will not promise you a specific result in your 
case. It is always impossible to be certain how a case will turn out 
so making promises or guarantees is dishonest and unethical. All 
good trial lawyers have won cases they expected to lose, and lost 
cases they expected to win. An attorney can only promise to do 
his or her best in defending you. If any lawyer makes a promise 
about the outcome of your case, ask the lawyer to put it in writ-
ing. If the lawyer actually does so, send it to the state bar—and 
hire a different lawyer. 

As a seasoned DUI defense attorney, I believe that in order to put 
yourself in the best position to get the best result, the lawyer you 
hire to handle your DUI case should have extensive and specialized 
education, training and experience in the specific field of DUI defense. 
Specifically, I would exclude any lawyer who does not at a mini-
mum, meet the following criteria, (1) completion of the NHTSA 
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curriculum on Standardized Field Sobriety Testing (2) completion 
of certification programs for various breath testing machines used 
(3) membership in the National College for DUI Defense and (4) 
attendance at a minimum of one national NCDD sponsored confer-
ence every year. 

When you have found the DUI defense attorney you want to repre-
sent you, make sure you tell the lawyer or the firm representative 
everything that you think is relevant, and then some. Something that 
you dismiss as a minor detail might make all the difference in the 
outcome of your case. Most importantly, be honest. You want your 
lawyer to be fully informed and fully prepared. You do not want your 
lawyer to be surprised because you chose to, or forgot to, mention a 
particular detail. 

Now that you have found a DUI defense lawyer with the necessary 
education, training and experience, paid a substantial amount of 
money to hire the lawyer, and entrusted your case to the lawyer, you 
should rest assured that you are well prepared for the next phase of 
the process: the trial.
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C H A P T E R  1 0

“MY CAse is GOiNG tO triAl— 
HOW dO i PrePAre?”

You do not need to know everything about the trial process and how 
to argue your case—that is the attorney’s job. This chapter is simply 
meant to help you understand the basic trial process and a few of the 
types of arguments that may work in your favor. 

ARRAIGNMeNT

The process begins with what is called an arraignment. The arraign-
ment is typically the first scheduled court hearing and it is adminis-
trative in nature. The purposes of the arraignment are generally to 
provide you notice of the charges against you, advise you of your 
right to counsel, and to schedule further proceedings. Sometimes 
you will be asked to enter a plea, which should be Not Guilty. Some 
courts will require you to actually appear in court for the arraign-
ment, but other courts do not if you have hired counsel to represent 
you. Sometimes an experienced DUI defense lawyer can handle 
this process without you there, and sometimes it can be handled by 
phone, letter or fax so that neither you nor the lawyer actually have 
to appear in court. 

PRe-TRIAl MOTIONS 

After your arraignment, the process of gathering and evaluating the 
evidence in your case will continue. After your attorney reviews the 
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information received, the next step is to consider whether your case 
is appropriate for the filing of pre-trial motions. A motion is simply 
a document that your attorney files on your behalf with the court 
asking the court (i.e. the judge) to take a particular action. A hear-
ing is generally scheduled and the opposing lawyers will present 
their arguments to the judge as to why the motion (request) should 
be granted or denied. There are several different types of motions, 
each with a different goal. Filing pre-trial motions should always 
be considered because in the right case filing successful pre-trial 
motions can help you and your attorney to shape the trial process in 
a way that benefits your case. 

MOTION TO SUPPReSS: Prosecutors begin preparing the case 
against you by collecting all the evidence that supports the claim 
that you were breaking the law. However, just because they have a 
particular piece of evidence does not mean that they are necessar-
ily able to use it at trial. There are strict legal rules that determine 
whether a piece of evidence can be used at trial and an important 
part of being an effective defense lawyer is being able to recognize 
when those rules may prevent a piece of evidence from being used.

A Motion to Suppress asks the court to “suppress” or exclude certain 
evidence from a trial because it was obtained improperly or illegally 
by the police. For example, in the right case a lawyer might ask the 
court to exclude all of the evidence collected after a traffic stop was 
initiated because the officer did not have a good enough reason to 
stop the vehicle in the first place. Remember, with the exception 
of roadblocks, police have to have a good reason to believe you are 
breaking the law before they can pull you over. In most cases, the offi-
cer’s justification for pulling you over must be something he actually 
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saw. An anonymous tip, for example, might not be enough. If the 
court agrees that the officer didn’t have a good enough reason to pull 
you over in the first place and the Motion to Suppress is granted, all 
of the evidence that was discovered after the officer pulled you over 
(which is nearly everything) would be suppressed.

In a DUI case the scientific test result is generally the most powerful 
piece of evidence against the accused, so in the right circumstances 
a Motion to Suppress might be filed asking the court to exclude a 
breath test result for one reason or another. Recall the discussion in 
Chapter 6 about the various factors that can make the tests unreli-
able. If granted and the breath test result can not be used, the pros-
ecution’s case is much weaker.

DISCOVeRy MOTION: Discovery motions ask the court to order 
the prosecution to reveal certain evidence. Discovery is based on 
the idea that the defense is entitled to know at least some of the 
evidence that will be used by the government at trial, but the extent 
of the information that is shared varies greatly from state to state. In 
some places, the prosecuting attorney will simply agree to provide 
the information, making a Discovery Motion unnecessary. In these 
places, there is an informal discovery process that happens between 
the prosecution and the defense, without the judge getting involved. 
The information your attorney will receive in this informal discov-
ery process varies significantly depending on the state and locality, 
but it may include things like the names and addresses of prosecu-
tion witnesses, statements made by you, relevant evidence seized or 
obtained as part of the investigation, results of scientific tests, and all 
written or recorded statements of witnesses whom the prosecutor 
intends to call to testify if there is a trial. In other places, discovery 
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is very formal, and the prosecution will share only the information 
that is absolutely required to be shared. 

MOTION TO STRIKe PRIOR DUI CONVICTIONS: In some states, 
lawyers may file motions asking that prior DUI convictions not be 
considered when deciding a sentence. As you might expect, the 
penalty generally increases with each additional DUI conviction.

PITCheSS MOTION: In some cases, this motion may be used to gain 
access to an arresting officer’s personnel file to determine if the officer 
has received any prior complaints regarding his conduct. Remember 
that police officers must follow very strict guidelines when obtain-
ing evidence. The arresting officer’s personnel file may be used to 
show that, because the officer has a history of misconduct, it is more 
likely that you were not properly treated. And, if so, it may provide 
a basis to suppress some of the evidence against you. Complaints 
that you might look for in an officer’s personnel file include racial 
bias, excessive force, false arrest, planting evidence, discrimination, 
harassment, or criminal conduct.

However, there must be a reason to file the motion. Something must 
have happened that led you to and your attorney to believe that the 
officer’s past conduct should be called into question. The motion 
must provide a specific fact so the judge can decide if there is suffi-
cient reason to look into the officer’s past.

In the appropriate case, filing successful pretrial motions can have a 
positive impact on the outcome of your case. 
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PRe-TRIAl CONFeReNCe

A pre-trial conference is an opportunity for the prosecutor and your 
attorney to discuss the evidence in the case and explore the vari-
ous options to resolve your case without a trial. In some places the 
pretrial conference is held well in advance of the trial date, and in 
other places it is held on the trial date. In most cases, the prosecut-
ing attorney will make an offer as to how to resolve the case without 
a trial, and your attorney will discuss the offer with you. You can 
decide to accept the offer, reject the offer and make a counter offer, 
or reject the offer and proceed to trial. If you choose to accept the 
prosecuting attorney’s offer, or if through a series of counter offers an 
agreement is eventually reached, the case can probably be resolved 
at this stage. If not, then your case will proceed to trial, either later 
that day or on some future date. 

TRIAl

The United States Constitution guarantees each criminal defendant 
the right to a speedy and public trial, but does not say specifically 
what is meant by “speedy.” However, many states have established 
specific guidelines regarding the time within which a case has to be 
brought to trial. Although the specific guidelines vary from state to 
state, if you are in jail awaiting trial, the government will have to bring 
your case to trial sooner than a case involving someone who is not 
in jail. If your lawyer needs more time to prepare your case, continue 
the investigation or file motions, he or she can request that these 
time limits be extended. However, this decision to delay the trial is 
ultimately up to you: only you can waive your right to a speedy trial.

Trials are either jury trials or bench trials. In jury trials, a judge 
presides over the trial but a jury determines whether the case has 
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been proven beyond a reasonable doubt, and the jury may have 
involvement in determining the sentence to be imposed as well. The 
number of members on the jury will vary from state to state and may 
even depend on whether the trial is a misdemeanor trial or a felony 
trial. 

In bench trials, there is no jury, so the judge determines whether the 
case was proven beyond a reasonable doubt, and if so, the punish-
ment to be imposed.

Trials are where witnesses, including the officer or officers who 
observed you from the time you were stopped until you were 
released from jail, will answer questions and tell what happened 
to the judge and/or jury. You may also testify if, after discussing it 
with your lawyer, you decide it is a good idea. You can also call other 
people to testify on your behalf.

VOIR DIRe: The process of selecting a jury from a larger pool of 
potential jurors is called “voir dire.” Both lawyers want to choose 
jurors who will be most sympathetic to their case. In voir dire, poten-
tial jurors are questioned by the lawyers and the judge about things 
designed to reveal bias. If an obvious bias is revealed and the court 
concludes a potential juror can not be fair, the person is released 
and a new person takes that person’s place on the panel of potential 
jurors. Each side is then allowed to “challenge,” or reject, a certain 
number of potential jurors, without having to provide a reason, and 
the jurors that are left make up the jury for the case. This process is 
rooted in the belief that if both sides are allowed to strike potential 
jurors they believe are biased against them the remaining jurors will 
make up a fairly balanced jury. 
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OPeNING STATeMeNTS: Once the jury is selected, or if the trial is a 
bench trial and there is no jury at all, trials will typically begin with 
an Opening Statement from each lawyer. Although there are many 
ways to use the Opening Statement, generally speaking, counsel use 
the Opening Statement to provide an overview of the facts of the 
case from their perspective, while starting the process of educating 
and persuading the judge or jury. Essentially, it’s the first opportu-
nity to put the facts in the most favorable light and present your side 
of the story. 

PReSeNTATION OF eVIDeNCe: After Opening Statements are 
finished, each side may call witnesses to testify and the other side 
will have an opportunity to cross-examine the witnesses. The pros-
ecution always goes first because the burden of proof rests upon the 
prosecution. Remember, because of the presumption of innocence, 
at the start of the trial you are “not guilty”, you remain “not guilty” 
throughout the proceedings and the verdict at the end of the trial 
must be “not guilty” unless the prosecution persuades the judge or 
jury of your guilt beyond a reasonable doubt. 

ClOSING ARGUMeNTS: After all the evidence has been presented 
and all witnesses have testified, both sides will present a Closing 
Argument. Closing Arguments are when the lawyers review the 
evidence presented at trial and argue what the evidence proves, or 
fails to prove, in an attempt to persuade the judge or jury. 

JURy DelIBeRATIONS: In a jury trial, prior to beginning delibera-
tions the jury is given instructions of law telling them what the rele-
vant law is in order to assist them with their deliberations. The jury 
will then retire to a deliberation room where they will discuss the 
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facts and the law and explore the possibility of reaching a verdict. 
Once the jury has finished deliberating, all that is left is for them to 
present their verdict.  

eXPeRT WITNeSS TeSTIMONy: In many cases an expert witness 
could be helpful and your lawyer may ask you to agree to pay for an 
expert witness to assist with your case. Experts can be used to testify 
about the chemical tests, field sobriety tests, accident reconstruction 
and many other issues. Expert witness fees typically are not included 
in the fee you paid to hire the attorney, so you must agree to pay the 
fees necessary to have an expert witness assist you with your case. Of 
course, the fees associated with expert witnesses vary significantly 
depending on the expert selected, the distance required to travel, the 
complexity of the issues involved, etc.

CheMICAl TeSTS: Experts are often times used to discuss the vari-
ous fundamental weaknesses of breath testing, blood testing and 
urine testing and how those weaknesses create a potential for error. 
This is the dirty side of alcohol testing that prosecutors and some 
judges seem to not want to know about or talk about. For exam-
ple, your lawyer may want to use an expert witness to discuss: the 
dangers presented by a breath testing device with chronic problems/
failures; the various things that can cause falsely elevated breath test 
results; the fact that breath testing machines give false positive read-
ings because they improperly identify substances as ethanol; the 
fact that breath testing machines make certain assumptions about 
temperature and partition ratio that are admittedly inaccurate for 
some of the population and will unfairly elevate a breath test reading 
for those people, etc. These are just a few of the many things about 
breath testing alone that should cause courts concern when asked to 
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accept a breath test result as accurate—and we haven’t even touched 
on blood or urine testing. There are far more potential causes for 
error in alcohol screening tests than could ever be discussed in a 
work such as this, but DUI defense lawyers with specialized educa-
tion, training and experience specific to DUI defense are better 
able to identify these issues and, in the appropriate circumstances, 
suggest you utilize an expert witnesses to put yourself in the best 
position to get the best result. 

FIelD SOBRIeTy TeSTS: Field sobriety tests may or may not be 
considered “scientific” by a court, but you may be able to lessen the 
impact of testimony about your performance on field sobriety tests 
if you use an expert witness to show that the tests were not prop-
erly administered by the officer. If you performed reasonably well on 
the exercises, displaying good balance, coordination, attention and 
reasoning, an expert witness may even be able to use your perfor-
mance to support the opinion that you were not under the influence 
at the time of driving. If you showed signs of physical impairment 
but did not show signs of mental impairment, the expert can testify 
that the physical impairment was probably due to something other 
than alcohol, because studies show that alcohol always affects your 
mind before your body, causing mental impairment before physical 
impairment. And remember the Clemson study which shows sober 
people “fail” standardized field sobriety tests. 

AlCOhOl leVel AT TIMe OF DRIVING VS. AT TIMe OF TeSTING: 
A person’s blood alcohol concentration is always changing. This is 
important because in some states it is illegal to be “over the limit” 
at the time of driving and in other states it is illegal to be “over the 
limit” at the time of testing. Virginia is a time-of-driving state. Many 
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people assume that if a person had a BAC which was over the limit 
at the time of the test, they must have also been over the limit when 
they were driving. Simply stated, this can never be known from a 
single breath test. Experts can be called to rebut this assumption in 
certain cases because BAC could actually be rising, which means it is 
higher at the time of the test than it was at the time of driving. Since 
this is an extremely technical area, an expert is essential to explain 
it to the judge or jury to raise reasonable doubt as to whether the 
person was over the legal limit at the time of driving.

ACCIDeNT ReCONSTRUCTION: If there was an accident before the 
arrest, an expert in the field of accident reconstruction may be used 
to reconstruct the events of the accident based on facts in the case. 
The accident reconstruction expert may be able testify regarding the 
mechanics of the accident, and may be able to give his or her opinion 
regarding whether or not the accident was the fault of the allegedly 
impaired driver, the other party, or would have been unavoidable 
regardless of impairment. 
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C H A P T E R  1 1

“tHe Guilt MYtH”— 
“PrOOF” iN tHe dui triAl

At trial, one of the most important pieces of evidence against a 
motorist will be the result of the breath test that that the motorist 
took at the police station. However, even if we ignore the numerous 
possible causes of error and assume for the sake of argument that 
the result of the test is accurate, when a motorist takes a chemical 
test at the police station, the only thing the result of the test actually 
addresses is the motorist‘s blood alcohol concentration at the time 
of the test. It provides absolutely no information about the suspect’s 
blood alcohol concentration at the time of driving. 

So how can you know whether or not a person was above the legal 
limit an hour or two before taking the test? Although it is impos-
sible to actually know what someone’s blood alcohol concentration 
was hours earlier, the process known as “retrograde extrapolation” 
can be used to provide a rough estimate—if enough information is 
known. However, in order to utilize retrograde extrapolation, certain 
assumptions have to be made. 

After someone drinks alcohol, it is absorbed into the blood stream 
and the body starts breaking down the alcohol so that it can be 
eliminated from the body. The rate at which people metabolize and 
eliminate alcohol varies from person to person, and one assump-
tion involved in retrograde extrapolation is that the subject involved 
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metabolizes and eliminates alcohol at the average rate. But what if 
your metabolism is different from the “average person”? Studies 
have shown that it is relatively common for a person’s metabolism 
to vary substantially from the average, and for every one of those 
persons, the assumption of average rates of absorption, distribution 
and elimination render the retrograde extrapolation calculations 
questionable, and perhaps meaningless. 

Let’s look at the fallacy of relying on averages in another setting. 
Picture a room with 10 people in it, ranging in height and weight 
from 5’0” tall and 100 pounds to 7’0” tall and 300 pounds, with an 
average height and weight of 6’0”tall and 200 pounds. We all under-
stand that the clothes made for the “average” 6’0” tall and 200 pound 
person will not fit the 5’0” tall and 100 pound person or the 7’0” tall 
and 300 pound person. In fact, the clothes made for the “average” 
person may not fit any of the 10 people appropriately. The same is 
true with making assumptions based on average metabolism rates—
they may be “averages”, but they just don’t fit real people. 

Not only does “retrograde extrapolation” assume that everyone’s 
metabolism is the same, it also assumes that the arrestee’s BAC is 
always lower at the police station than it was at the time of driving. 
Like most assumptions, this is simply not always accurate. Although 
it may be true, it may also be false. In many cases, one’s BAC is 
higher at the time of testing that it was at the time of driving, and it is 
impossible to know whether a person’s BAC was higher at the time 
of driving or testing from a single test. 

Furthermore, in order to provide a remotely accurate estimation 
of blood alcohol concentration, a breath test must be taken after 
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all the alcohol consumed by a person has been absorbed into the 
blood stream because during the “absorptive phase,” a breath test 
can significantly overestimate the amount of alcohol in the person’s 
blood. Of course, waiting for all the alcohol to be absorbed prior 
to testing will result in a breath test result which is higher than the 
person’s BAC was at the time of driving.

In response to these difficult issues of proof, many states have tried 
to simplify matters by changing the wording of DUI laws and passing 
laws governing how chemical tests must be interpreted. Some states 
have eliminated the question of BAC at the time of driving by pass-
ing laws which simply say it is illegal to have a certain BAC within 
a certain time frame of driving. In other states where statutes still 
require proof of BAC at the time of driving, courts have disregarded 
the wording of the statute by not requiring any evidence of BAC at 
the time of driving, and have ignored science and reality concerning 
the fact that BAC changes constantly over time. 

The first problem with these laws and court rulings is that they are 
based on an untruth. Your BAC is constantly changing as your body 
absorbs and eliminates alcohol, so it is extremely unlikely that your 
BAC will be the same at the police station as it was when you were 
driving. 

The second problem with these laws and court rulings is that they 
seem to shift the burden of proof to the defendant. In our legal 
system, the prosecution has the burden of proof. In other words, 
a suspect is presumed innocent unless the prosecution can prove 
the offense was committed beyond a reasonable doubt. But with 
increasing political pressure to convict those accused of DUI, more 
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and more legislatures and courts are willing to pass and interpret 
laws regarding how to interpret chemical test results in DUI cases 
in a way which seems to facilitate prosecution by shifting the burden 
to the defense. If you were arrested for drunk driving and your test 
result registered above the legal limit, it is essentially up to you to 
prove that the result is inaccurate. 

These kinds of laws have been ultimately responsible for count-
less DUI convictions all across the United States. It is imperative 
that you get a DUI defense attorney with the necessary education, 
training and experience to represent you, level the playing field and 
help prevent you from being the next victim of a system seemingly 
designed to facilitate prosecution.
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C H A P T E R  1 2

“WHAt dO i Need tO KNOW  
ABOut tHe lAW iN MY stAte?” 

—dui lAW iN virGiNiA

DIFFeReNCeS IN DUI lAW IN VIRGINIA FROM 
OTheR STATeS

Virginia legal system for DUI offenses has several notable differences 
from other states. Although this work does not attempt or intend to 
be a comprehensive overview, some of the major differences will be 
outlined below.

DWI AND DUI ARe The SAMe IN VIRGINIA 

In some states there is a difference between DWI, “driving while 
intoxicated” and DUI, “driving under the influence,” and often driv-
ing while intoxicated is a more serious offense than driving under the 
influence. Some states also have an offense such as operating while 
impaired (OWI), operating under the influence (OUI) or operating 
while ability impaired (OWAI). In Virginia, there is no difference 
between the terms DUI and DWI. Virginia Code Section 18.2-266 
makes it illegal to drive while intoxicated or under the influence of 
alcohol and/or drugs so the terms are interchangeable in Virginia.

The Virginia defines intoxicated as follows: “‘Intoxicated’ means 
a condition in which a person has drunk enough alcoholic bever-
ages to observably affect his manner, disposition, speech, muscular 
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movement, general appearance or behavior.” The terms “impaired”, 
“intoxicated” and “under the influence” are used interchangeably 
herein.

BlOOD AlCOhOl CONCeNTRATION (“BAC”) 
RelATeS TO BAC WhIle DRIVING

Another difference from many other states is that the Virginia stat-
ute prohibits driving with a certain blood/breath alcohol content 
(“BAC”), so Virginia looks to the BAC while driving. Some other 
states base their legal limit on the BAC at the time of the taking of 
the breath or blood sample. The distinction is that Virginia motorists 
should be able to present evidence that the BAC while driving was 
lower than the BAC at the time of the subsequent blood or breath 
test.

Under Virginia’s Implied Consent law, by driving on the highways of 
Virginia you have already given your “consent” to a breath or blood 
test if you are arrested for DUI within 3 hours of driving. If the result 
of the test is .08 or above, there are significant effects in the prosecu-
tion of one’s case. 

Virginia DUI law can be broken down into two different types of 
offenses: (1) driving with a prohibited amount of a substance (either 
alcohol or specific drugs) in your body, and (2) driving while under 
the influence of alcohol and/or drugs. Since most DUI cases involve 
alcohol, this work will focus on alcohol based DUIs. 

The Per Se DUI Question: How much of the substance (alcohol 
or drugs) was in your body at the time of driving? The first type 
of DUI, which deals with the quantity of a substance in your body 
at the time of driving, is known as the “per se” law, and has nothing 
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to do with intoxication or impairment. Under Virginia law it is 
illegal to drive with prohibited amounts of substances in your 
body whether or not you are intoxicated, impaired or under the 
influence of the substances. The offense is driving with the prohib-
ited amount of the substance in your body, and the offense is proven 
by scientific evidence—either a breath or blood test. In DUI cases 
involving alcohol in Virginia, the “per se” limit is 0.08. However, 
since Virginia law deals with the amount of the substance in the 
body at the time of driving, and not at the time of testing, even if 
your test result shows a BAC of .08 or more, you still have the ability 
to present expert testimony that your BAC was in fact less than .08 
while driving. 

The Common Law DUI Question: Were you impaired by the 
substance (alcohol or drugs) at the time of driving? The second 
type of DUI, which deals the degree to which you are impaired by 
alcohol or drugs, is not dependent upon a test result. It is illegal to 
drive while under the influence of alcohol and/or drugs, without 
regard to the amount in your body. In these cases, a breath result 
is just one of the many pieces of evidence in the trial used to prove 
impairment. Although the statute says that if the BAC is 0.08 or 
above, there is a “presumption” of intoxication, the Virginia Court 
of Appeals ruled in 2007 that such presumptions are an unconstitu-
tional infringement upon the presumption of innocence, and went 
on to rule that courts must interpret the words “shall be presumed” 
to mean “may be inferred.” Thus, in this type of DUI prosecution, 
the judge or jury may infer (but is no longer required to presume) 
that someone is intoxicated, if the prosecutor proves that the person 
had a BAC of 0.08 or more while driving. Again, the accused may 
present evidence that in fact his actual BAC while driving was below 
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a 0.08, or that the results should not be given much weight because 
of issues with the machine or manner of testing. If the defendant is 
able to do this and persuade the court that the BAC was actually less 
than .08 at the time of driving, then the judge may not make any 
inference based on the breath result.

RIGhT TO NeW TRIAl ON APPeAl TO CIRCUIT 
COURT-TRIAl De NOVO 

In Virginia, most DUI cases involving adult motorists are heard in 
the General District Court. Jury trials are not available in the General 
District Court, so all of these cases are heard by judges. I know what 
you’re thinking: Doesn’t the United States Constitution guarantee a 
criminal defendant the right to a jury trial? Yes. 

Under Virginia law, anyone convicted in General District Court has 
a right to appeal the case to the Circuit Court and have a new trial—
known as a “trial de novo.” As soon as the appeal to the Circuit Court 
is noted, the conviction of the General District Court is vacated 
and the client is in the exact same position they were in prior to the 
first trial (i.e. they are presumed to be innocent and have not been 
convicted of DUI). I like to say it is just like the “do over” from when 
we were kids, or to use a golf analogy, Virginia allows defendants a 
“Mulligan.” 

The TRIAl COURTS RUle ON FINeS, JAIl TIMe 
AND lICeNSe SUSPeNSION ISSUeS

In many states, DUI cases run on two separate tracks and lead to 
two separate hearings: a criminal trial in a court in front of a judge 
who determines whether someone is guilty and what fine and/or jail 
sentence to impose, and an administrative license hearing in front 
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of that state’s motor vehicle licensing agency, which determines 
the impact on the accused’s license/privilege to drive. However, 
in Virginia there is not a separate administrative hearing with the 
Department of Motor Vehicles—everything is handled by the 
court. In Virginia, if you are convicted of a DUI, the law requires 
your license/privilege to drive in Virginia to be suspended for a 
specific period of time which varies based on whether it is a first 
offense, second offense, third offense, etc. In some cases, Virginia 
judges have the authority to grant you a Restricted License allowing 
you to drive for work, school, alcohol education classes and certain 
medical and family reasons. However, in many cases courts refuse to 
grant a Restricted License for one reason or another. 
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C H A P T E R  1 3

virGiNiA dui PeNAlties 
AdMiNistrAtive liCeNse susPeNsiON (Als)

In Virginia, an arrest for DUI often triggers an automatic 
Administrative License Suspension (ALS). The length of the ALS 
depends on whether the arrest is for a first, second or subsequent 
offense. Since there must be both an arrest for DUI and either a 
qualifying breath test or an arrest for Refusal, there is no ALS in DUI 
cases where the chemical test is a blood test or where the breath test 
is below the required limit. 

Virginia law does not allow restricted licenses to be granted during 
the ALS. Therefore, the accused is prohibiting from driving at all—
for any reason—during the ALS.

FIRST OFFeNSe: If the arrest is for a first offense DUI, your driv-
er’s license will be automatically suspended for seven days. 

SeCOND OFFeNSe: If the arrest is for a DUI committed within 
10 years of another DUI for which you were convicted, your driv-
er’s license will be automatically suspended for 60 days or until 
you go to trial, which ever comes first. 

ThIRD OFFeNSe: If the arrest is for a DUI committed within 10 
years of two prior DUI offenses for which you were convicted, 
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your driver’s license will be automatically suspended until you 
go to trial. 

Motorists who have been arrested for DUI and who have had an 
Administrative License Suspension imposed, may challenge the 
ALS at any time during the period of suspension. The grounds to 
make such a challenge are limited, and an experienced DUI defense 
lawyer can assist with pursuing such a challenge. 

ADDITIONAl PeNAlTIeS TRIGGeReD By 
CONVICTION

In addition to the Administrative License Suspension imposed 
at the time of the arrest, if you are convicted of a DUI in Virginia, 
additional sanctions will be imposed by the court. Depending on 
the circumstances of the case, these sanctions can include, among 
other things: payment of a fine and court costs, imposition of a jail 
sentence, an additional suspension of your license or privilege to 
drive in Virginia, installation of an Ignition Interlock Device in your 
vehicle, completion of substance abuse education and treatment, 
random testing for alcohol and drugs, completion of public and 
community service work, attendance at a Victim Impact Panel, and 
participation in DUI Court. 

Under Virginia law, there are certain mandatory punishments which 
must be imposed in certain cases, depending on the BAC and 
whether the offense is a first, second, third, etc. offense. The follow-
ing section will address some of the mandatory punishments in 
Virginia. 
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FIRST OFFeNSeS—MANDATORy PeNAlTIeS

A first offense of DUI in Virginia is a Class 1 misdemeanor crimi-
nal offense for which the punishment range includes a fine of up to 
$2,500 and a jail sentence of up to 12 months. 

The mandatory punishments include: 

1)   BAC < 0.15

•   no mandatory minimum jail sentence

•   $250 - $2,500 fine

2)   BAC 0.15 to 0.20

•   5 day mandatory minimum jail sentence

•   $250 - $2,500 fine

3)   BAC > 0.20

•   10 day mandatory minimum jail sentence

•   $250 - $2,500 fine

4)   If transporting a passenger 17 years of age or younger 

•   additional $500 - $1,000 fine

•   additional 5 day mandatory minimum jail sentence
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lICeNSe SUSPeNSION AND IGNITION INTeRlOCK DeVICe. If 
convicted of a first offense DUI in Virginia, your license/privilege to 
drive in Virginia will be suspended for 1 year. Offenders are imme-
diately eligible to be issued a Restricted Operator’s License (ROL) 
allowing driving for limited purposes, but in many situations courts 
will not grant an ROL until after a period of time has passed or until 
you have done certain things. In addition, the installation of an 
Ignition Interlock Device is required in all cases involving a BAC of 
0.15 or higher.

SeCOND OFFeNSe—MANDATORy PeNAlTIeS 

A second offense of DUI in Virginia committed within 10 years of 
a prior offense of DUI is a Class 1 misdemeanor criminal offense 
for which the punishment range includes a fine of up to $2,500 and 
a jail sentence of up to 12 months. The mandatory punishments 
include: 

1)   Committed within 5 to 10 years from a prior offense

•   $500 - $2,500 fine

•   10 day mandatory minimum jail sentence

•    Additional 10 day mandatory jail sentence if BAC  
.015 - 0.20

•    Additional 20 day mandatory jail sentence if BAC > 0.20

2)   Committed within less than 5 years from a prior offense

•   $500 - $2,500 fine
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•   20 day mandatory minimum jail sentence

•    Additional 10 day mandatory jail sentence if the BAC was  
0.15 - 0.20

•    Additional 20 day mandatory jail sentence if the BAC was  
> 0.20

3)   If transporting a passenger 17 years of age or younger 

•   additional $500 - $1,000 fine

•   additional 5 day mandatory minimum jail sentence

lICeNSe SUSPeNSION AND IGNITION INTeRlOCK DeVICe. If 
convicted of a second offense DUI in Virginia, your license or privi-
lege to drive in Virginia will be suspended for 3 years. Offenders are 
not eligible to be issued a Restricted Operator’s License (ROL) until 
after a period of time has passed as set forth below. In addition, the 
installation of an Ignition Interlock Device is required in all cases 
involving conviction of a second offense DUI.

•   2nd conviction within 5 years - eligible for ROL after 1 year. 

•    2nd conviction within 5-10 years - eligible for ROL after 4 
months. 
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ThIRD OFFeNSe—MANDATORy PeNAlTIeS

A third offense of DUI in Virginia committed within 10 years of 2 
prior offenses of DUI is a Class 6 felony criminal offense for which 
the punishment range includes imprisonment for 1 to 5 years , or a 
fine of up to $2,500 and/or a jail sentence of up to 12 months. The 
mandatory punishments for a third offense DUI are set out below.

1)   3 offenses committed within 5 years 

•   6 month mandatory minimum jail sentence

•   $1,000 mandatory minimum fine 

2)    3 offenses committed within 10 years, but not within 5 
years

•   90 day mandatory minimum jail sentence

•   $1,000 mandatory minimum fine

3)   If transporting a passenger 17 years of age or younger 

•   additional $500 - $1,000 fine

•   additional 5 day mandatory minimum jail sentence

lICeNSe SUSPeNSION AND IGNITION INTeRlOCK DeVICe. If 
convicted in Virginia of a third or subsequent offense DUI within 
10 years, your license/privilege to drive in Virginia will be revoked 
indefinitely. Offenders are not eligible to be issued an ROL until three 
years have passed, and in order to receive one the offender must go 
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through a special process designed to ensure that the offender is not 
dependent upon alcohol and does not present a danger on the road-
ways. In addition, the installation of an Ignition Interlock Device is 
required in all cases involving conviction of a third offense DUI. 

FOURTh OFFeNSe IN 10 yeARS—MANDATORy 
PeNAlTIeS 

A fourth offense of DUI in Virginia committed within 10 years of 
3 prior offenses of DUI is also a Class 6 felony criminal offense for 
which the punishment range includes imprisonment for 1 to 5 years 
and a $1,000 fine. The mandatory punishments for a fourth offense 
DUI are set out below.

1.)   4 Offenses committed within 10 years

•   1 year is a mandatory minimum period of imprisonment 

•   $1,000 mandatory minimum fine

2)   If transporting a passenger 17 years of age or younger 

•   additional $500 - $1,000 fine

•   additional 5 day mandatory minimum jail sentence

lICeNSe SUSPeNSION AND IGNITION INTeRlOCK DeVICe. If 
convicted of a fourth or subsequent offense DUI in Virginia, one’s 
license/privilege to drive in Virginia will be revoked indefinitely. As 
with third offenses, offenders have to wait at least three years and go 
through a special process in order to obtain an ROL.
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TRANSPORTING ChIlDReN WhIle UNDeR The 
INFlUeNCe

Conviction of any DUI offense involving a juvenile passenger (age 
17 or younger) in the vehicle at the time of the offense carries an 
additional mandatory five-day jail term and an additional fine of at 
least $500 and up to $1,000.

MUlTIPle OFFeNDeRS AND The TRAUMA CeNTeR 
FUND

Virginia also requires anyone has been previously been convicted of 
DUI/DWI in any state to pay $50 to the Trauma Center Fund to subsi-
dize the cost of emergency medical care to accident victims in alcohol 
or drug use car crashes.

VIRGINIA AlCOhOl SAFeTy ACTION PROGRAM 
(VASAP)

If convicted of a DUI offense under Va. §18.2-266 (DUI/DWI stat-
ute) or Va. §46.2-341.24 (DUI/DWI involving a commercial motor 
vehicle), Virginia law requires enrollment in, and successful comple-
tion of, Virginia’s Alcohol Safety Action Program (VASAP) or a simi-
lar program before one can ever have the license/privilege to drive 
reinstated in Virginia. This course costs a few hundred dollars and 
it is an education and treatment program that focuses on substance 
abuse and driving, substance abuse and health, and self-evaluation 
of potential for substance abuse. The length of required participa-
tion in the program depends on the facts and circumstances of the 
case. 
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IGNITION INTeRlOCK PROGRAM

Virginia law requires that everyone convicted of a DUI with a BAC 
of 0.15 or higher, and everyone convicted of a second or subse-
quent DUI regardless of the BAC, have an Ignition Interlock Device 
system installed. This system records the driver’s BAC via breath test 
each time the car is started. If it detects a BAC over a certain limit the 
vehicle will not start. The system also requires the driver to continue 
to provide breath samples periodically while driving. 
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C H A P T E R  1 3

8 seCrets YOur PrOseCutOr  
dOesN’t WANt YOu tO KNOW ABOut YOur 

virGiNiA dui

1. IF eVeRyONe INSISTS ON TheIR 
CONSTITUTIONAl RIGhT TO hAVe A TRIAl, The 
PROSeCUTOR WIll Be IN COURT All DAy.

The next time you are in court, look around and see how many 
people are there, and pay attention to how many of those people 
plead guilty. Trials take time and if all of those people who plead 
guilty chose to have a trial instead, it would keep the prosecutor 
there much longer.

2. IN SOMe CASeS, The MANDATORy MINIMUM 
SeNTeNCeS FOR DUI ARe SO hARSh ThAT A 
DeFeNDANT IN A DUI TRIAl RISKS VeRy lITTle By 
GOING TO TRIAl.

When considering whether to accept or reject an offer from the 
prosecuting attorney, many clients ask if a judge will penalize them 
by imposing a harsher sentence if they reject the offer from the pros-
ecuting attorney, choose to assert their right to have a trial and end 
up being convicted. Although of course, there are never any guar-
antees, the Virginia General Assembly has now raised the manda-
tory minimum sentences for DUI cases to such a high level that in 
many cases if you decide to go to trial and are convicted you may not 
receive a sentence that is any worse than a person who pleads guilty. 
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3. The PROSeCUTOR DOeSN’T WANT TO Be 
TheRe. 

Few people take a job at a prosecutor’s office because they have 
fantasized about prosecuting cases in traffic court. Most prosecu-
tors would rather be prosecuting felony cases than handling a traffic 
court docket. Furthermore, in addition to your case, the prosecutor 
probably has several other cases with defense attorneys on the traffic 
court docket that day which the prosecutor must either resolve by 
agreement or take to trial. Often times, prosecutors want to finish 
the traffic court docket as quickly as possible so they can move on to 
doing the countless other things they’d rather be doing such as talk-
ing about the weekend, going to lunch, golfing, running errands or 
maybe even working on those felony cases.

4. The PROSeCUTOR MAy Be UNPRePAReD.

In many jurisdictions in Virginia, prosecutors do not look into traffic 
cases in advance of the court date. Most of my clients are shocked 
when I tell them that it is frequently impossible for me to contact 
a prosecutor and discuss their case prior to the court date because 
the prosecutors do not look into the cases ahead of time. In many 
jurisdictions, if someone shows up at court without an attorney, 
the prosecutor does not even get involved in the prosecution of the 
case. Thus, in these jurisdictions people attempting to represent 
themselves won’t even get an opportunity to discuss a possible plea 
bargain with the prosecutor, because the prosecutor will not speak 
to them. In some jurisdictions, such as Virginia Beach, there is gener-
ally not a prosecutor for any traffic case, not even a DUI.
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5. The POlICe OFFICeR MAy Be UNPRePAReD.

Your case is just one of an entire docket full of cases that the offi-
cer has on that date. It is not unusual for an officer to have 5 to 10 
DUI cases on one date in addition to dozens of other traffic tickets. 
The officer often has little, if any, recollection of your arrest. This 
becomes apparent time and time again in court when I object to an 
officer testifying by reading from his notes and, after my objection is 
sustained by the judge, the officer clearly has no independent recol-
lection of the arrest.

6. MOST PROSeCUTORS KNOW VeRy lITTle 
ABOUT The SCIeNCe (OR lACK TheReOF) BehIND 
FIelD SOBRIeTy TeSTING.

At no time during law school does the professor ever say, “Today 
we’re going to learn about standardized field sobriety testing.” To 
learn about the development and reliability of field sobriety test-
ing, prosecutors would have to take the initiative to seek out courses 
on field sobriety testing, convince their boss to pay for it and then 
set aside the time to attend these courses. However, this may be a 
situation where ignorance is bliss. In most instances, knowledge 
about the development and reliability of field sobriety tests might 
actually hurt the prosecutor’s cases because it could prevent them 
from making some of the arguments that I routinely hear prosecu-
tors make while trying to persuade a judge/jury to give more weight 
to these tests than they were ever intended to have. For example, 
the three standardized field sobriety tests were only intended to be 
a tool to help identify persons with a BAC of 0.10 or above, yet I 
routinely hear prosecutors argue that an accused must have had a 
BAC of 0.15 or more given the performance on field sobriety tests. 
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7. The POlICe OFFICeR DID NOT FOllOW PROPeR 
PROCeDUReS FOR The FIelD SOBRIeTy TeSTS.

When police officers are trained on the proper administration of the 
standardized field sobriety tests, they should be taught the required 
standards and procedures as set forth by the National Highway 
Traffic Safety Administration (“NHTSA”). In fact, the NHTSA 
manual says that failing to administer the tests precisely as set out 
in the manual compromises the validity of the tests. I don’t know 
whether officers are poorly trained, forget their training or choose to 
ignore their training, but in all my years of experience I have never 
seen a case where the testimony of the officer regarding the adminis-
tration of the standardized field sobriety tests revealed that the tests 
were administered as set forth in the manual. 

For example, on the Horizontal Gaze Nystagmus (HGN) test—the 
one where police ask the subject to follow a pen or other stimulus 
with the eyes—the manual says that in order to administer this 
test the subject must keep his head perfectly still. However, officers 
routinely testify that the suspect was swaying and unsteady on his 
feet, which if true, means the test should have never have been given 
in the first place. There are countless other examples of officers stray-
ing from the standardized procedures, which their own manual says 
compromises the validity of the tests. I would be willing to bet that 
if you were given the standardized field sobriety tests the officer did 
not follow NHTSA’s required instructions and procedures.

8. BReATh TeSTING eQUIPMeNT IS INACCURATe.

The breath testing machine is just that—a machine. The machine 
uses an assumption to calculate the amount of alcohol in a person’s 
blood based on the amount of alcohol that is released into a person’s 
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breath. The ratio can vary from approximately 1100:1 to approxi-
mately 3200:1. However, the machine uses a standard ratio of about 
2100:1. If your ratio is down around 1100:1, the machine will give 
a reading that is falsely elevated. On the other hand, if your ratio is 
up near 3200:1, it will give a reading that is falsely low. Remember 
the discussion of breath temperature. Breath temperature affected 
breath alcohol results so it is an important factor in breath alcohol 
testing. Instead of using a machine that measure breath temperature 
and corrects the test result to be fair to the accused, Virginia uses a 
machine that just assumes a certain breath temperature. Think back 
to that earlier discussion about the 10 people ranging from 5’0” tall 
and 100 pounds, to 7’0” tall and 300 pounds, with an average of 
6’0” and 200 pounds and how the clothes for a 6’0” tall 200 pound 
person wouldn’t fit anyone else. I don’t think anyone would argue 
that it would be scientifically reliable, or even fair, to pretend those 
10 people are all 6’0” tall and weigh 200 pounds and treat them all 
the same—but that is exactly what the breath testing machine used 
in Virginia does. 





99

C H A P T E R  1 4

FeedBACK FrOM FOrMer ClieNts

Clients constantly ask me how their case is going to turn out, so 
I am constantly explaining that I can not answer that question. In 
addition to the fact that lawyers just aren’t allowed to guarantee 
results, the result of any case simply can not be known in advance. 
Every case is different. Every client is different. Every set of facts and 
circumstances is different. The testimony at every trial is different. 
The outcome of every case depends on the specifics of that particu-
lar case. 

Clients often then ask what my record is. I can usually help them 
understand that the act of categorizing the outcome of any particu-
lar case as “win” or a “loss” is a subjective exercise which depends on 
one’s perspective, and that trials are not like sporting events where 
wins and losses are clearly defined. For example, if a client is charged 
with a type of DUI which carries a mandatory jail sentence, and 
the case is resolved in such a way that the client was found guilty 
of a DUI, but not a DUI that carries the mandatory jail sentence—
some may consider that a “loss” since the client was still convicted, 
while others would consider that a “win” since the client avoided the 
mandatory jail sentence. 

Occasionally, a client will ask me if most of my clients are pleased 
with the outcome of their case. Although I certainly can not read 
minds, what I can say is that the feedback I receive from clients 
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indicates the overwhelming majority of my clients recognize the 
work which was put into their case, appreciate the personal atten-
tion they received and are extremely happy they hired me to help 
them through this difficult time. Below are a few of the comments 
my firm has received.  

Kevin, 

Thanks for a great job. You were a true professional throughout 
my entire case, and I would not hesitate to use you again in any 
future legal matter. Thanks!

Hi Kevin,

I wanted to let you know how much I appreciated the way you 
handled my case the other day. I thought you were really great! 
Just a note of thanks – Best Regards!

Kevin,

Can’t thank you enough for all your help! Have now finished 
ASAP and fully realize the “break” you negotiated! Who ever 
said “Boo on lawyers?” Have a joyous Christmas and prosperous 
New Year!

Mr. Wilson,

Thank you for taking my case and for the outcome. Your hard 
work and diligence is appreciated.
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Mr. Wilson,

Thank you very much for representing me on my DUI case. I was 
very satisfied with your counsel. If I ever find myself or any of 
my friends in legal trouble I will definitely send them your way. 
Thanks once again.

Hi Kevin,

I just wanted to thank you for everything you’ve done for me in 
my case. You’re an excellent lawyer and I will definitely recom-
mend you to others. Thanks again.

Dear Kevin,

Just a quick note of Thanks for a brilliant job done. Kindest 
Regards.

Hi Kevin,

Thanks again for all your good help today. I am very grateful and 
remain your VERY satisfied client. If you need a reference, please 
have them call me.

Kevin and Melissa,

I want to thank both of you, from the bottom of my heart, for 
the way in which my case was handled and how incredibly well it 
turned out. I am, quite frankly, amazed that I am not in jail right 
now and can still get behind the wheel of my car. I know I kept 
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your inbox quite busy, Melissa, and I, once again, apologize for 
sending you a non-stop flood of emails. I really do appreciate 
your patience with me. 

I also want you to know, Kevin, that... I do, very truly, appreciate 
the hard work by both you and Melissa that was put into my case 
and I could not have asked for a better outcome. 

I truly believe that, by hiring you, I made the right choice. Thank 
you, once again, for all of your hard work and for how well my 
case was handled. 

Good Afternoon Ms. Mercer, 

“I wanted to thank all of you for your wonderful and professional 
help throughout the course of my case. Without your support 
and legal assistance I know things would have been much more 
difficult. Melissa was fabulous on all fronts, and I truly appreciate 
her continued assistance and patience with all of my questions. I 
thank you, Ms. Mercer, for being so kind and reassuring during 
the initial conversations. Mr. Wilson was a great help in guid-
ing the decision making from a legal perspective as well as being 
understanding to my personal beliefs and morals in our meeting 
on the court date.”

Hello Melissa,

“I am indeed very pleased with both the outcome of my case and 
the level of professional service provided by your firm. If I should 
have any additional questions or concerns I will not hesitate to 
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contact you, however, I do not foresee any further difficulties 
arising from this matter. All the best to Mr. Kevin Wilson and 
yourself.”

Melissa,

“I am very pleased with the outcome of my case. I had not 
received even a speeding ticket in the few years I’d been driving, 
so finding myself suddenly about to lose my ability to drive for a 
year and possibly serve jail time was overwhelming. I had numer-
ous anxieties about the possible consequences, but Mr. Wilson 
helped me reach the best possible outcome. Thank you for keep-
ing me aware of what was occurring on a regular basis, I never felt 
like you were out of reach. I have gained valuable knowledge of 
the intricacies of the DUI process that I hopefully never have to 
use again. Thank you and Mr. Wilson for representing me.”

Mr. Wilson,

“I wanted to express my sincere thanks for all that you have 
done. Your professionalism, persistence, and fairness made a 
very unpleasant situation much, much better. I can’t thank you 
enough. My thanks to you will take the form of straighten out my 
life and making better choices. I recognize my disease and will 
need to pursue a life-long gurney of recovery.”
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C O N C L U S I O N

Being arrested for DUI is probably going to make you feel over-
whelmed and at the mercy of a court system, police system and legal 
system that you do not understand. With the police and the pros-
ecutor trying to convict you, you might even think that it is useless 
to fight the charges against you and that there just isn’t anything 
anyone can do to help. This is simply not true. 

The goals of this book are to shed some light on what you are going 
through so that you can feel more comfortable, have a better under-
standing, and feel more in charge of this potentially overwhelming 
ordeal, and to help you find a qualified DUI defense attorney who 
will fight to ensure that your rights are protected and that justice is 
done. When it comes to your case, justice means demanding that the 
police office follow proper procedure, that only legally admissible 
evidence be presented at your trial, and that you are not convicted 
on the basis of anyone’s opinion or prejudice. 

Regardless of the particular facts of your case, you deserve to have 
a lawyer who understands what you are up against, and who can 
put you in the best position for success because that lawyer has the 
necessary education, training and years of experience helping others 
just like you fight the DUI Guilt Myth. Remember, a chance to fight 
for your rights is not simply what you deserve—it’s the law. 





T. Kevin Wilson, Esq. 

9300 Grant avenue

Suite 301 

ManaSSaS, va 20110-5073 

PhONe: (703) 361-6100

(540) 347-4944 

FAX: (703) 365-7988

TOll FRee: (888) dui-LWYr

KeVIN@tKevinWiLSonLaWYer.coM

WWW.TKeVINWIlSONlAWyeR.coM





THE GUILT MYTH—Explained

ARREST SURVIVAL GUIDE
DUIDWI 

T. Kevin Wilson, Esq. 
and Bob Battle, Esq.

W O R D  A S S O C I A T I O N 
P U B L I S H E R S
www.wordassociation.com
1.800.827.7903
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When charged with a DUI, the deck is stacked against you. Laws are 
written and interpreted in favor of the prosecution so much that some 
commentators talk about the “DUI exception to the U.S. Constitution.” In 
writing this book, Virginia DUI Lawyers T. Kevin Wilson and Bob Battle 
are attempting to dispel the notion that DUI charges are unwinnable. It 
is their belief that knowing your rights is the first step toward protecting 
those rights!

YOU HAVE QUESTIONS ABOUT YOUR VIRGINIA DUI:
1.   How do I choose a lawyer?
2.   Are there ways to attack roadside “sobriety tests?”
3.   Are there ways to attack the breath test machine?
4.   Do I have to go to jail?
5.   Will I lose my license?

THIS CONSUMER GUIDE HAS ANSWERS!

Virginia DUI Lawyer T. Kevin Wilson has successfully 
defended thousands of clients just like you who have 
been accused of DUI. In addition to his successful 
law practice, Kevin served as a police academy Legal 
Instructor for more than 11 years, has acted as a Special 
Prosecutor at the request of the Commonwealth’s 
Attorney, and has appeared on television as a DUI 
Legal Analyst. Kevin’s extraordinary and extensive 

education, training and experience in the complex and technical field of DUI 
defense has clients from all across Virginia seeking his assistance. This book 
is intended to provide valuable information to people facing the nightmare 
of a Virginia DUI.  

ARREST SURVIVAL GUIDEDUIDWI 

T. Kevin Wilson, Esq. 
9300 Grant Avenue | Suite 301 | Manassas, VA 20110-5073 

Phone: (703) 361-6100 | (540) 347-4944 | Fax: (703) 365-7988 | Toll Free: (888) DUI-LWYR

Kevin@TKevinWilsonLawyer.com
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